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CHEYENNE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF WYOMING 


HOWARD R. WHITTECAR, 


Plaintiff, 


V. 


UNITED STATES DEPARTMENT OF 


VETERANS AFFAIRS, and ROBERT WILKIE, ) Civil Action No. 
in his official capacity as Secretary of the Dept, of ) 

Veterans Affairs, and JAMES BYRNE, in his ) 
official capacity as General Counsel of the Dept. ) 


of Veterans Affairs 


Defendants. 


COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 


COMES NOW, Howard R. Whittecar, (hereinafter “Plaintiff’) by and through his 
attorneys, Albert K. Walsh and M. Gregory Weisz of Pence and MacMillan LLC, and files the 
following complaint against the United States Department of Veterans Affairs (hereinafter, 
“VA”), Robert Wilkie, in his official capacity as the Secretary of the United States Department 
of Veterans Affairs, and James Byrne, in his official capacity as the General Counsel of the 


Complaint 
Page 1 of 11 





Case 2:19-cv-00164-SWS Document 1 Filed 08/08/19 Page 2 of 58 


United States Department of Veterans Affairs (hereinafter “Office of General Counsel”), 
hereinafter collectively referred to as “Defendants,” for violations of the Freedom of Information 
Act (hereinafter “FOIA”), 5 U.S.C. § 552, and states as follows: 

I. Parties, Jurisdiction, and Venue 

1. This case presents a federal question under FOIA. The VA denied the Plaintiff an earlier 
effective date for his disability compensation from a service-connected medical condition. In 
order to properly appeal this denial. Plaintiff requires a copy of his complete records from the 
VA so that he knows what information was before the VA when it made its decision denying 
him benefits. To accomplish this, he filed a FOIA request which the VA denied. The VA’s 
action in denying Plaintiffs FOIA request was arbitrary and capricious: the VA denied 
Plaintiffs records request by claiming that giving Plaintiff his own records would constitute an 
invasion of his privacy. Having exhausted his remedies before the VA, Plaintiff now files this 
Complaint. 

2. This case presents a federal question that arises under FOIA, therefore this Court has 
subject matter jurisdiction under 28 U.S.C. § 1331. 

3. The Court has jurisdiction over the parties under 5 U.S.C. § 552(a)(4)(B) because the 
Plaintiff is a resident of this District. 

4. Venue is proper in this Court under 28 U.S.C. § 1391(e)(1) because the Defendants are 
officers or employees of the United States, the Plaintiff resides in this District, and no real 
property is involved in this action. 
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II. Relevant Law 

5. FOIA requires United States government agencies to promptly make records available to 
any person if that person makes a request which: (1) reasonably describes the records sought and 
(2) complies with any applicable agency rules for making such a request. 5 U.S.C. § 
552(a)(3)(A). 

6. A record is “any information that would be an agency record subject to the requirements 
of this section when maintained by an agency in any format, including an electronic format.” 5 
U.S.C. § 552(f). The VA definition of a record includes documents, and information contained in 
or derived from documents regardless of the format in which the documents are kept. 38 C.F.R. § 
1.551. 

7. Any person may obtain a complete copy of their own records from the VA. 38 C.F.R. § 
1.577(a), (f). 

8. Any person seeking benefits from the VA may be represented by an accredited attorney 
upon submission of a completed VA Form 21-22a. 38 C.F.R. §§ 14.629. VA Form 21-22a is also 
the document which grants authority to disclose a claimant’s information to an accredited 
attorney. 38 C.F.R. § 14.631. 

9. The VA has few requirements for a request for records other than the request be in 
writing and reasonably describe the records sought. 38 C.F.R. § 1.554. 

10. Upon receiving a FOIA request, an agency must notify the requestor of its determination 
regarding a FOIA request within twenty (20) business days. 5 U.S.C. § 552(a)(6)(A)(i). 

11. If a request is denied, the VA requires a requestor to appeal to the Office of General 
Council before seeking judicial review. 38 C.F.R. § 1.559(f). The Office of General Counsel 
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must notify the requestor of its determination within twenty (20) business days after the receipt 
of such appeal. 5 U.S.C. § 552 (a)(6)(A)(ii). 

12. Upon exhausting administrative remedies, a requestor may seek judicial review. In such 
an action, the Court reviews the agency’s actions de novo and the agency has the burden to 
justify its refusal to produce the requested records. 5 U.S.C. § 552(a)(4)(B). 

13. The Court has authority to award reasonable attorney fees and other litigation costs 
reasonably incurred by a plaintiff who succeeds in challenging a denied FOIA request. 5 U.S.C. 

§ 552(a)(4)(E). 

14. Additionally, the Court has authority to issue findings which question whether the agency 
acted in an arbitrary and capricious manner, which in turn shall cause a Special Counsel to 
investigate the circumstances surrounding the FOIA denial. 5 U.S.C. § 552(a)(4)(F). 

III. Facts Common to All Claims 

15. Plaintiff is a Veteran of the United States Navy and has been rated as 100% disabled by 
the VA for a service-connected medical condition. However, Plaintiff sought, and was denied, an 
earlier effective date for his disability rating. Thus, Plaintiff must decide whether to appeal this 
denial of benefits to the Board of Veterans Appeals by April 2,2020.' 

16. With the intention of appealing this denial of an earlier effective date for benefits. 
Plaintiff engaged and appointed the undersigned counsel as his Representative in the one and 


^ Veterans typically have one year to appeal VA decisions regarding claims for benefits. 38 
U.S.C. § 5104C(a). On the surface, this time frame seems more than adequate. However, as the 
present case illustrates, even Veterans who aggressively seek their records face obstacles lasting 
many months before they can perform what is essentially basic discovery. 
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only way the VA allows; by completing VA Form 21-22a (as required by 38 C.F.R. §§ 14.629, 
14.631). VA Form 21-22a, Exhibit 1. 

17. Knowing that a review of Plaintiff s VA records would be critical to an appeal of the 
VA decision denying Plaintiff benefits, Plaintiff authorized his Representative (undersigned 
counsel) to make a FOIA request on his behalf in order to receive all of his VA records. Initial 
FOIA Request, Exhibit 2. 

18. This request complied with 5 U.S.C. § 552(a)(3)(A) and 38 C.F.R. §1.554 in that: 

a. it was in writing; 

b. it was clearly marked as a Freedom of Information Act request; 

c. it provided a detailed description of the records sought; and 

d. it included a fully executed VA Form 21-22a making it clear Plaintiffs counsel’s 
had authority to act on behalf of the Plaintiff and the authority to receive his 
records. Initial FOIA Request, Exhibit 2, pp. W 0005, 08-09. 

19. The VA responded with a form letter which denied this request under 5 U.S.C. § 
552(b)(6) by taking the illogical and irrational position that it would be a clearly unwarranted 
invasion of the Plaintiffs personal privacy if his VA records were disclosed to the very person 
he appointed to be his Representative in a VA benefits appeal. Initial Denial, Exhibit 3, p. W 
0011. 

20. In reaching this conclusion the VA arbitrarily failed to acknowledge: 

a. The very first paragraph of the Initial FOIA Request which clearly stated the 

request was made “on behalf of’ the Plaintiff, and that “the Plaintiff has appointed 
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[the undersigned] as his representative as shown in the attached VA Form 21- 
22a.” Initial FOIA Request, Exhibit 2, p. W 0005; 

b. that the Initial FOIA request included a fully executed VA Form 21-22a, which is 
the only method by which the VA allows an attorney to represent a veteran 
before the VA. Initial FOIA Request, Exhibit 2, pp. W 0008-09; 

c. that VA Form 21-22a contains the following language in the section marked 
Conditions of Appointment: “I authorize VA to release any and all of my records 
(other than as provided in Items 19 and 20) to that individual appointed as my 
representative.” VA Form 2I-22a, Exhibit 1, p. W 0002; and 

d. that Plaintiffs specific VA Form 21-22a contained no restrictions whatsoever 
listed in items 19 and 20. VA Form 21-22a, Exhibit 1, p. W 0002. 

21. In addition to its failure to acknowledge the previously-mentioned details, the VA had 
capriciously claimed that it “thoroughly considered” Plaintiffs FOIA request. Initial Denial, 
Exhibits, p. WOOll. 

22. In a moment of unintentional candor, the real reason for the FOIA denial was made 
clear in the second bullet point on the Initial Denial where the VA stated: “unlike FOIA, the 
Privacy Act does not impose a time for agency responses.” Initial Denial, Exhibit 3, p. W 0010. 

23. The VA offers an alternate dispute resolution channel for FOIA requests. Initial Denial, 
Exhibit 3, p. wool 2. 

24. Because the VA’s error was so obvious. Plaintiff elected to attempt this channel by 
emailing, calling, and ultimately sending a letter to the VA FOIA Public Liaison. Liaison Letter, 
Exhibit 4. 
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25. However, Plaintiff received no response and therefore timely served his FOIA appeal 
on the Office of General Counsel on June 19, 2019. FOIA Appeal, Exhibit 5. 

26. After the Office of General Counsel supposedly “thoroughly reviewed [the] submission 
under the provisions of FOIA,” the General Counsel denied Plaintiffs FOIA appeal by 
upholding the VA’s decision that Plaintiffs request for his own records was a clearly 
unwarranted invasion of the Plaintiffs personal privacy under 5 U.S.C. § 552(b)(6). Appeal 
Denial, Exhibit 6, p. W 0044 (stating “FOIA Exemption 6 protects records the release of which 
would lead to a clearly unwarranted invasion of personal privacy”). 

27. Going further, despite Plaintiffs request for his own records , the Office of General 
Counsel stated “you have not identified a public interest in the information .... Under the 
circumstances, the balance weighs in favor of protecting the Veteran’s privacy interest in his VA 
VQCOxdisF Appeal Denial, Exhibit 6, p. W 0045. 

28. This second form letter denial contains the same errors as previously stated in 
paragraph 20 above. Appeal Denial, Exhibit 6. 

29. The section under the heading “Analysis” contains no actual analysis and leaves no 
doubt whatsoever that the Office of General Counsel did nothing more than copy and paste its 
response from its last Exemption 6 denial letter. Appeal Denial, Exhibit 6, p. W 0044-45. 

30. By failing to discuss that the initial records request-and the appeal too-was made on 
behalf of Plaintiff, and by failing to even note the fully-executed VA Form 21-22a, the 
“Analysis” is at best incomplete. But, taking the denial at face value, the VA blatantly ignored 
the substance of the FOIA request and falsely asserted that Plaintiffs Representative was not 
acting as the Plaintiffs Representative. In doing so, the VA then took the utterly illogical. 
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indefensible, and irrational position of purporting to protect the Plaintiff from invading his own 
privacy. Appeal Denial, Exhibit 6, p. W 0044—45. 

31. Such denials from the VA and the Office of General Counsel raise serious questions 
about whether anyone at the VA ever even read Plaintiffs records request, and whether the VA 
tried to buy itself time so that it can take more than 20 days to respond to a valid FOIA request. It 
is difficult to imagine an action that is more arbitrary and capricious. 

IV. First Cause of Action: Violation of the Freedom of Information Act 

32. Plaintiff incorporates the allegations in paragraphs 1-31 as if fully set forth herein. 

33. FOIA required the VA to provide Plaintiff with copies of his own records within 20 
days, which the VA refused to do. 

34. The VA’s denial was clearly improper in that it utterly disregarded the content of the 
request, arbitrarily and unilaterally declared that Plaintiffs attorney was seeking the documents 
for an unnamed public purpose, and then determined that providing documents to Plaintiffs 
Representative would be a clearly unwarranted invasion of the Plaintiffs own privacy under 5 
U.S.C. § 552(b)(6). Initial Denial, Exhibit 3. 

35. At no point did the VA acknowledge that Plaintiff had properly appointed a 
Representative, despite being served with a fully-executed VA form 21-22a. It is difficult to 
overstate the egregious nature and depth of the VA’s error: 

a. The VA created the very form it requires veterans to use to appoint a 
representative to make records requests—VA Form 21-22a; 

b. every word in VA Form 21 -22a was put there by the VA; 
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c. the VA created this form for the sole and specific purpose of allowing a claimant 
to appoint a representative; 

d. the VA requires claimants and attorneys use this form: there is no other way for 
the VA to acknowledge a claimant has appointed an attorney as his representative; 

e. the VA wrote the language in the form that clearly articulates it grants the VA 
authority to disclose information to the claimant’s attorney; and 

f. Plaintiff provided this form to the VA with every correspondence. Initial FOIA 
Request, Exhibit 2; Liaison Letter, Exhibit 4; FOIA Appeal, Exhibit 5. 

36. Because the undersigned Plaintiffs Representative was acting on Plaintiffs behalf, the 
VA has denied Plaintiff access to his own records, claiming that it was protecting Plaintiff from 
invading his own privacy. 

37. When Plaintiff appealed, the Chief Counsel of the VA’s Information & Administrative 
Law Group upheld the original VA determination, in a rubber-stamped manner. Appeal Denial, 
Exhibit 6. 

38. In denying Plaintiffs FOIA request, the VA not only erred as a matter of law, it also 
acted in a manner that was arbitrary and capricious. 

39. The VA’s internal process for producing documents does not impose a deadline, nor 
does the Privacy Act. These two paths purport to allow the VA to take however long it chooses, 
often years, to produce documents to veterans like Plaintiff who seek to challenge VA benefit 
denials. However, FOIA requires a response within 20 days. 
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40. The VA abused Plaintiff, who filed a clear and proper FOIA request, it ignored the 
actual substance of Plaintiff s FOIA request, and then manufactured the thinnest pretext for 
denying Plaintiffs FOIA request, all in willful violation of federal law. 

41. FOIA required the VA to produce Plaintiff s records by May 31,2019, being 20 
working days from the date of the request. By its actions, the VA has thus far successfully 
shunned its obligations under the law and bought itself an additional 69 days and counting. 

42. Plaintiff seeks a declaratory judgment that FOIA entitles Plaintiff to the records he 
seeks as part of the his FOIA request to the VA. 

43. Plaintiff has incurred attorneys’ fees and litigation costs in bringing this action to seek 
his own records to which he is absolutely entitled. 

44. Unless enjoined, made subject to a declaration of Plaintiff s legal rights, and made to 
pay attorneys’ fees and costs by this Court, the VA will continue to violate the rights of Plaintiff 
and others similarly situated by maintaining its practice of unlawfully delaying, denying, and 
ignoring FOIA requests and appeals. 

45. Reasonable attorneys’ fees are warranted in this action. First, the VA imposed the fees 
and costs of this litigation on the Plaintiff through its unlawful actions. Second, merely ordering 
the VA to produce the records now will not be enough. If this Court does not award attorneys’ 
fees and costs, it will send the agency a clear message that the VA can continue to deny valid 
FOIA requests with impunity. 
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V. Prayer for Relief 


46. Plaintiff respectfully requests the Court; 


a. 


b. 


c. 


d. 


Order Defendants to provide true copies of all requested documents within 20 
days of its order; 

Issue findings that the position of the United States Department of Veterans 
Affairs was not substantially justified, and that the agency acted in an arbitrary 
and capricious manner; 

Award Plaintiff costs and reasonable attorneys' fees in this action, as provided in 
5 U.S.C. §552(a)(4)(E), 28 U.S.C. § 2412, and any other appropriate federal 
statute; and 

Such other relief as the Court deems just and appropriate, the premises 
considered. 


RESPECTFULLY SUBMITTED this ^day of August, 2019. 





M. eWgory Weisz (Wyo. Bar # 6-2934) 

Pence and MacMillan LLC 

P.O. Box 1285 

Laramie, WY 82073 

Telephone: 307-745-3626 

Fax: 307-745-8669 

awalsh@penceandmac.com 

gweisz@penceandmac.com 

Attorneys for Plaintiff 


a. 


b. 


c. 


d. 


Complaint 
Page 11 of 11 




Case 2:19-cv-00164-SWS Document 1 Filed 08/08/19 Page 12 of 58 


0MB Conlrol No 290CM)32l 
Respondent Burden; 5 Minutes 
Expiration Date: 02/2S/‘2022 


Department of Veterans Affairs 


VA DATE STAMP 
(DO NOT WRITE IN THIS SPACE) 


APPOINTMENT OF INDIVIDUAL AS 
CLAIMANT’S REPRESENTATIVE 


IMPORTANT: Please read the Privacy Act and Respondent Burden on Page 2 before completing ihc form. 


NOTE: If you prefer to have a veterans service organization assist you with your claim instead of an individual please complete VA Form 21*22, 
Appointment of Veterans Service Organization as Claimant’s Representative. When completed you can mail or fax this form to the appropriate Intake 
center address shown on page 3. VA forms are available at www.va.qov/vafQrmg. 


SECTION I: VETERAN'S INFORMATION 


NOTE. You can o/r/rercompicto the form online cr by hand, if completed by hand, pnnt the information requested in ink. neatly, and legibly to expedite processing of the form. 


1. VETERAN'S NAME (Fint. Middle Imriai. Last) 


H o w a 


W 


2. VETERAN'S SOCIAL SECURITY NUMBER (SSN) 


3. VA FILE NUMBER (IfapfitcaHa 


5 VETERAN’S SERVICE NUMBER njapphcablvi 


A. VETERAN’S DATE OF BIRTH 
Mnnih Dav 


Year 


11 9 


6. BRANCH OF SERVICE 

□ ARMY navy n AIRFORCE Q] MARINE CORPS Q COASTGUARD 

n other 


7 VETERAN’S MAILING ADDRESS {Simbcr and street or rural route, at}' or P.O.. State and 


No & 

Sireel ' 

0 

0 


Q 

u 

a 

r 

t 

e 

r 


C 

i 

r 

c 

1 

e 


D 

R 








Apt/Unrt Number 

Sta'jc/Pfovinco 






City 

C 

h 

e 

X 

e 

n 

n 

e 












w 

Y 

Country 

u 

S 

ZIP Ccdc/Postai Code 

8 

2 

0 

0 

9 “ 

8 

3 

8 

0 



a. VETERAN’S TELEPHONE NUMBER (Include Area {\ufei 
307-630-0136 


9. VETERAN'S EMAIL ADDRESS (Opnanal) 
robwhittecargqmail.com 


SECTION II: CLAIMANrS INFORMATION (If other than veteran) 


10. CLAIMANTS NAME (First. Mtddle Initial. Last) 


11 CLAIMANTS MAILING ADDRESS (Suinber and street or rural route, cii) or P.O.. Stale atufZJP CtAJc) 
No & 

SUeot 


Apl/Unit Number 
Slate/Provmce 


City 


Country 


ZIP Code.T»osial Code 


12. CLAiMANTS TELEPHONE NUMBER {tncl:nh Area t'•xJe) 13 CLAIMAf4T’S EMAIL ADDRESS (()pt::>nat) 


14 RELATIONSHIP TO VETERAN 


SECTION 111: SERVICE ORGANIZATION INFORMATION 


15A. NAME OF INDI'/IDUAL APPOINTED AS REPRESENTATIVE 

Albert K. Walsh 


15B. INDIVIDUAL IS (checA upprr^prmui hon 

M ATTORNEY FI AGENT FI INDIVIDUAL PROVIDING REPRESENTATION 

^ L_J I—I UNDER SECTION 14 630 (\SW r,,ytiireJ Oaiemcrn 

helovr. Hixtiutur s ore rcifvircittn Items I6A and I7A) 


□ 


SERVICE ORGANIZATION REPRESENTATlVE(.S>tv/y> r;rj.w»/rrirw/i beimr) 


•INDIVIDUALS PROVIDING REPRESENTATION UNDER SECTION 14.630 
(Skip to Item 18. if the box for "Individual Providing Representation Under Section 14 630" was not checked In Hem 15B) 


The appoinimcrn of the individual named in Item liA (the rcprcscnDiivc) authorizes that person to represent titc individual named in Item I or 10 tor a particular claim 
pursuant to the provisions of 38 CFR 14 630 By our signatures below, 'av. the representative and the vclcran/claimant, attest ilut no coin|>cnsation will be charged by or 
paid to dte individual named m Item ISA. 


16A SIGNATURE OF REPRESENTATIVE NAMED IN ITEM ISA 


16B. DATE OF SIGNATURE (MM I)D ITKVi 


17A SIGNATURE OF INDIVIDUAL NAMED IN fTEM 1 OR 10 


17B DATE OF SIGNATURE (MM Dt> m Y) 


18. ADDRESS OF INDIVIDUAL APPOINTED AS CLAIMANT'S REPRESENTATr/E (K'mtber atui.Mreei or rural route, city or P.O . Stale, and ZIP code) 

501 E. Garfield ST, Laramie, WY 82073 


TagoT" 


VAFORM 

FEB 2019 


21-22a 


SUPERSEDES VA FORM 21-22a. AUG 2015. 


WOOOl 
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VETERAN'S SOCIAL SECURITY NO. 

- 

9 

9 

TTT] 

■ ill Til-. 

■ itictipN’iy: AUTOO^ 

WFO^TiON 



19. AUTHORIZATION FOR REPRESENTATIVES ACCESS TO RECORDS PROTECTED BY SECTION 7332, TTaE 38, U.S.C. - 
Unless I check the box below. I do not outhorize VA to disclose to the individual named in Item ISA any records that may be in my file relating to treatment for drug 
abuse, alcoholism or alcohol abuse, infection with the human immunodeficiency virus (HIV), or sickle cell anemia. 


[3 I authorize the VA facility having custody of my VA claimant records to disclose to the individual named in Item ISA all treatment records 
relating to drug abuse, alcoholism or alcohol abuse, infection with the human immunodeficiency virus (HIV), or sickle cell anemia. 
Redisclosure of these records by my representative, other than to VA or the Court of Appeals for Veterans Claims, is not authorized without my 
further written consent This authorization will remain in effect until the earlier of the following events: (1)1 revoke this authorization by filing 
a written revocation with VA; or (2) I revoke the appointment of the individual named in Item ISA, either by explicit revocation or the 
appointment of another representative. 

20. LIMITATION OF CONSENT. My consent in Item 19 for the disclosure of records relaung to treatment for drug abuse, alcoholism or alcohol abuse, infection 
with the human immunodeficiency virus (HIV), or sickle cell anemia is limited as follows: 


21. AUTHORIZATION FOR REPRESENTATIVE TO ACT ON CLAIMANTS BEHALF TO CHANGE CLAIMANTS ADDRESS - 

Unless I check the box below, 1 do not authorize the individual named in Item I S.A to act on my behalf to change my address in my VA records. 

[x] I authorize the individual named in Item ISA to act on my behalf to change ray address in my VA records. This authorization docs not extend to 
any other individual with out my further written consent. This authorization will remain in cffeci until the earlier of the following events: (1)1 
revoke Ihis authorization by filing a written revocation with VA; or (2) I revoke the appointment of the individual named in Item ISA, either by 
explicit revocation or tlie appointment of another representative. ___ 

__ CONDITIONS OF APPOINTMENT _ 

I. the person named in Item I or 10, hereby appoint the individual named in Item ISA os my representative to prepare.presenu and prosecute my 

claims for any and all benefits from the Depanment of Veterans Affairs (VA) based on the service of the veteran named in Item 1. If the individual 
named in Item ISA is on accredited agent or attorney, the scope of representation provided before VA may be limited by the agent or attorney as 
indicated below in Item 23. If the individual indicated in Item ISA is providing representation under 14.630, such representation is limited to a 
particular claim only. I authorize VA to release any and all of my records (other than os provided in Items 19 and 20) to that individual appointed as 
my representative, and if the individual in Item ISA is an accredited agent or attorney, this authorization includes the following Individually named 
administrative employees of ray representative: 


Signed and accented subject tathe foregoine conditions. 


22A. SIGNATURE 







22B. DATE OF SIGNATURE (MWOd YYYY) 

ml or attOKnry. this f^tr of astontt 


23. UMITATIONS ON REFIRESENTWTON - AGENTS OR ATTORNEYS ONLY (Unless limited by an agent or aitohey. this 

previousty existing powers of attorney) 


'er of attorney revokes all 


24A. SIGNATURE OF REPRESENTATIVE 


24B. DATE OF SIGNATURE (mt PD YYYY} 




FEES: Section 5904, Title 38, United States Code, contains provisions regarding fees that may be charged, allowed, or paid for services of agents or attorneys in 

connection with a proceeding before the Deportment of Veterans A flairs with respect to benefits under laws admininered by the Depanment 


PENALTY; The law provides severe penalties which include fine or imprisonment or both, for the willful submission of any statement of a materia! feet knowing it 

to be false or for the fraudulent acceptance of anv payment to which you ere not entitled. 


PRIVACY ACT NOTICE: VA will nca di<clo«e infonnition collected on this fomi to any source other than wlut lus been aulhurized under the Privacy Act of 1974 or Tlllc 38. Code of 

Federal Recixlan^ 1.576 for routioe use* (i.e., civil or cnminal law enfor cem ent. conereuKHul communicatiooi. epidemiological or research studies, the coQectioa of money owed to the 
United States, litigation in which the United States is a party or has on interest, the adminutrstton of VA programs and delivery of VA benefits, venficatioa of identic ond status, and pcxsormcl 
administrarion) as identified in the VA system of leco^ 58VA2I/2Z/38. Compensation. Pensioo, Education, and Vocational Rchahilinuion and Employment Records -VA. published in the 
Fodc^ Regisier. Your obligation to respond is voluntary However, failure to respond provide the requested information could impede the rccognirioo of your repfcscmativc and/or 
idendficanon of disclosobte records. Exc^ for information protected by 38 U.S.C 7332. your reprcseniaiivc is not prohibited from rcdisclosing records. The responses you submit are 
considered confidential (38 U.S.C. 5701). Information tubrnined is subject to verificition through computer matching programs with other egencios. 

RESPONDENT BURDEN: We need this inforroation to recopiizc the individuals appotnrod by claimants to act on their behalfin the preparation, prescotation. and prusecudon orclatms for 
VA benefits (38 U.S.C. 5902,5003, and 5904) and for those iadi\’idual5 to accept sppoimmem. Wc will also use the infonnaiion to \-en’fy consem for disclosure of VA records to the appoiraed 
represcmau’vo (38 U.S.C. 5701(b) and 7332) Title 38. United States Code, allows us to ask for this information. We estimale that claimmti and individuals appointed for purposes of 
representation will each need an averagn of 3 minutes to review the instructions. fix»d the infonnation. and complete dm form, VA cannot conduct or sponsor a collcctioo ofinfetmaiion unless a 
valid 0MB control number is disptoyxd. You arc not required to respond to a collcctioo of inforinatloo if this humber is not diapUyed. A Valid 0MB cenmd number can be on the 0MB 
Irttcmet Page at tn»?v.jT 2 iar«oy>>/puhlic/do/ri<.\.>Jain, If desired, you cun call I-8(X>-827-|(X)0 to gel information on where to send commaus or suggcslions about this form. 


VA Form 21-223, FEB 2019 
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Fax Call Report 


HP Color LaserJet Flow E87640 

Page 1 

Fax Header Information 

Pence and MacMillan 

3077458669 

May/2/2019 11:47:42 AM 



Job Date/Time 

im Ray/2/2Uiy 11:44:40 AM- 

Type Line 

Send Ana loo 

Identification Duration Pages Result 

ia44b3178lH A ^iirrpcc 


May/2/201911:47:43 AM 


English (United States) 
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ALFRED M. PENCE (1905-1980) 
GEORGE J. MILLETT (1913-2003) 
GREG A. VON KROSIGK, P.C. 

M. GREGORY WEISZ, P.C* 

DEVON O’CONNELL. P.C* 
REBECCA A. LEWIS* 

MEGAN OVERMANN GOETZ. P.C.' 
JODI D. SHEA. P.C. 

COLE N. SHERARD. P.C 

DUSTIN J. RICHARDS* 

ISAIAH R. GROSS 
ALBERT K. WALSH 
MICHAEL). PETERS*^ 


Pence 

M^ILLANuc 

Collaboration. Perspective. Experience. 
ATTORNEYS AT LAW 


OFFICES LOCATED IN: 
LARAMIE. WYOMING 
SHERIDAN. WYOMING 
CHEYENNE. WYOMING 
STEAMBOAT SPRINGS. COLORADO 

SENDER'S ADDRESS: 

501 EAST GARFIELD ST. 
LARAMIE. WYOMING 82070 
P.O. BOX 1285 
LARAMIE. WYOMING 82073-1285 
O: 307-745-3626 
F: 307-745-8669 
WWW.PENCEANDMAC.COM 
AWALSH@PENCEANDMAC.COM 

• ALSO ADVOTTED IN COLORADO 
4^ ALSO ADMITTED IN ARIZONA 
"ALSO ADMOTEO IN NEBRASKA AND OKLAHOMA 


H.M. “HOKE” MACMILLAN. RETIRED 
BECKY KLEMT MACMlLLANt. OF COUNSEL 
PAUL D. SCHIERER, RETIRED 

JEFFREY A. DONNELL, DISTRICT COURT JUDGE. RETIRED. OF COUNSEL 


FAX 


TO: Department of Veterans’ Affairs 

FAX NO.: 844-531-7818 

From: Amber Ferguson, Paralegal to Albert K. Walsh 

Date: 05/02/2019 

RE: Freedom of Information Act Request 


DOCUMENT(S) ENCLOSED: 

NUMBER OF PAGES: 

Freedom of Information Act Request 

5 




PAGES TRANSMITTED (including cover sheet): 6 
COMMENTS: 


XXXX Original will not follow _ Original will follow by: US mail w/ fee 

_ Please call upon receipt _ Response need by:_ 

_ For your approval/suggestions _ Also sent by e-mail 

CONFIDENTIALITY APPLIES IF THIS BOX IS CHECKED: JXl 

The information contained in this facsimile message is information protected by attorney-client and/or the attomey/work product 
privilege. It is intended only for the use of the individual named above and the privileges are not waived by virtue of this having 
been sent by facsimile. If the person actually receiving this facsimile or any other reader of the facsimile is not the named 
recipient or the employee or agent responsible to deliver it to the named recipient, any use, dissemination, distribution or copying 
of the communication is strictly prohibited. If you have received this communication in error, please immediately notify us by 
telephone and return the original message to us at the above address via U.S. Postal Service. 

*IF YOU DO NOT RECEIVE ALL PAGES. PLEASE TELEPHONE US IMMEDIATELY AT 307-745-3626 
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ALFRED M. PENCE (1905.1980) 

GEORGE J. MILLETT (1913-2003) 

GREG A. VON KROSIGK. P.C. 

M. GREGORY WEIS4 P.C.* 

DEVON O’CONNELL. P.C.* 

REBECCA A. LEWIS* 

MEGAN OVERMANN GOETZ. P.C* 

JODI D. SHEA. P.C. 

COLE N. SHERARD, P.C 

DUSTIN J. RICHARDS* 

ISAIAH R. GROSS 
ALBERT K. WALSH 
MICHAEL J. PETERS*^ 

H.M. “HOKE" MACMILLAN. RETIRED 
BECKY KLEMT MACMILLANf. OF COUNSEL 
PAUL D. SCHERER, RETIRED 

JEFFREY A. DONNELL. DISTRICT COURT JUDGE. RETIRED. OF COUNSEL 


Pence 

MA£Miilan„c 

CoUaboratioa Perspective. Experience. 

ATTORNEYS AT LAW 


OFFICES LOCATED IN: 
LARAMIE. WYOMING 
SHERIDAN, WYOMING 
CHEYENNE, WYOMING 
STEAMBOAT SPRINGS. COLORADO 

SENDER'S ADDRESS: 

501 EAST GARFIELD ST. 
LARAMIE, WYOMING 82070 
P.O. BOX 1285 
LARAMIE, WYOMING 82073-1285 
O; 307-745-3626 
F: 307-745-8669 
WWW.PENCEANDMAC.COM 
AWALSH@PENCEANDMAC.COM 


* ALSO ADMITTHD IN COLORADO 
♦ ALSO ADMITTH) m ARIZONA 
* ALSO ADMTTTED IN NEBRASKA AND OKLAHOMA 


FREEDOM OF INFORMATION ACT REQUEST 

May 2,2019 

Department of Veterans’ Affairs 
Evidence Intake Center 
FAX: 844-531-7818 

RE: Freedom of Information Act Request 
Veteran: Howard R. Whittecar 
Veteran’s VA File No: 9964 

Veteran’s Social Security Niunber: 9964 

To Whom it May Concern: 

This is a request for documents under 38 C.F.R. §1.577, the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, and the Privacy Act, 5 U.S.C. § 552a, on behalf of Howard R. Whittecar 
(Veteran). Mr. Whittecar has appointed me as his representative as shown in the attached VA 
Form 21-22a. This request is properly made via facsimile as it contains the signature of the 
requester. 

1. IDENTIFICATION OF DOCUMENTS. 

I hereby request a copy of all documents contained in any VA claims folder for any of Veteran's 
VA claims, to include all documents in the right flap, left flap and center flap, and all electronic 
documents in any VBA file related to Veteran’s Title 38 Claim(s),including by not limited to 
“Virtual VA”, VBMS-A, VBMS-R, and VBMS-D, as well as any documentation pertaining to 
this Veteran and/or his/her VA claims and/or Appeals in AMIE/CAPRI/VGRIS/VACOLS, 
and/or in any other system of records in the BVA (or under contract with the VBA) used to 
preserve information (whether substantive, procedural, or meta-data) related to those records, 
wherever such records about the Veteran’s claim are kept or stored by the VA 

2. FORM/FORMAT IN WHICH TO PRODUCE INFORMATION. 


W 0005 
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The FOIA and the VA’s own internal policies related to FOIA requests, require that the records 
be produced in the format sought by the requester, if the record is readily reproducible in that 
form or format. 

I PREFER RECEIPT OF THESE RECORDS ON CD-R 

Please take special care to ensure that both sides of any two-sided documents produced in 
response to this request are included in the response and are scanned into a PDF in such a way 
that they do not “bleed-through” from one side of the document to the other. 

3. TIME FOR RESPONSE. 

Please note that this request for dociunents is being made pursuant to the Privacy Act, 5 U.S.C. § 
552, and the Freedom of Information Act (FOIA), 5 U.S.c. § 552a, as well as 38 C.F.R. §1.550 
and 38 C.F.R. § 1.577. Your agency has a duty to respond to this request within TWENTY (20) 
BUSINESS DAYS of the date of this request pursuant to 5 U.S.C. § 552 (a)(6)(AX2)(i). 

Additionally, although an extension of time to respond may be requested, it may only be granted 
for “unusual circumstances.” “Predictable agency workload” is not typically considered an 
unusual circumstance as stated in 5 U.S.C. § 552(a)(6)(C)(ii). 

Moreover, even to the extent that unusual circumstances could be demonstrated in this instance, 
the time limit for the extension is limited to “10 working days” pursuant to 38 C.F.R. § 1.553(d). 

Please also be aware that your agency's failure to respond to this request within twenty (20) 
business days can result in the filing of an administrative appeal with the office of the Secretary 
of the Department of Veterans Affairs pursuant to 38 C.F.R. § 1.557 and 5 U.S.C. § 
552(a)(6)(A)(2)(ii), and/or, the filing of a federal lawsuit to compel the production of the 
information. 

In any such appeal or lawsuit, 1 intend to seek not only injunctive and/or monetary relief related 
to this request, but to the extent permitted by law, injunctive and/or monetary relief based on the 
Department of Veteran’s Affairs patterns and/or practices of responding to FOIA requests in a 
manner violative of the FOIA, as well as attorney fees and litigation expenses, and any other 
remedy/relief available at law. 

4. POINT OF CONTACT. 

As discussed above, please respond to this request within twenty (20) business days by mailing 
the CD to me at: 


W 0006 
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Albert Walsh 
P.O. Box 1285 
Laramie. WY 82073 

If you have any questions or concerns about this request, please do not hesitate to contact me by 
phone at 307-745-3626 or email at awalsh@penceandmac.com. Thank you very much in 
advance for your assistance. 


Sincerely, 

Pence and MacMillan LLC 


Albert K. Walsh 
P.O. Box 1285 
Laramie, Wyoming 82073 
Telephone: 307-745-3626 
Fax: 307-745-8669 
awalsh@penceandmac.com 
VA Accreditation # 45484 
Wyoming State Bar #7-5869 


AKW/af 
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Department of Veterans Affairs 


OMB Conirol No 2900-0321 
Respondent Burden; 5 Minutes 
Expiration Date* 02/28/2022 


VA DATE STAMP 
(DO NOT WRITE IN THIS SPACE) 


APPOINTMENT OF INDIVIDUAL AS 
CLAIMANT'S REPRESENTATIVE 


IMPORTANT: Please read the Privacy Act and Respondent Durden on Page 2 before completing the form. 


NOTE: If you prefer to have a veterans service organization assist you with your claim instead of an individual please complete VA Form 21*22, 

Appointment of Veterans Service Organization as Claimant’s Representative. When completed you can mail or fax this form to the appropriate Intake 
center address shown on page 3. VA forms are available at www.va.goy/Yaforms. 


SECTION (: VETERAN'S INFORWATION 


NOTE You can e/f/ier complete the form online or by hand, if completed by hand, pent the information requested in ink. neatly, and legibly to expedite processing of the form. 


1. VETERAN'S NAME (i'irst. Middle Initial, Last) 


H 

o w a r d 


□ 0 [w 

h 

I t 

tec 

a r 





2. VETERAr^-S SOCIAL SECURITY NUMBER (SSN) 


3. VA FILE NUMBER OfappitcubU'i 


5. VETERAN’S SERVICE NUMBER tjf npphcabte} 


A. VETERAN’S DATE OF BIRTH 
Mftrtlh Dav 


Year 


6. BRANCH OF SERVICE 

Q army navy []] AIR FORCE Q] MARINE CORPS []] COAST GUARD 

n OTHER (.S/-Tc;;y.> 


7 VETERAN’S MAILING ADDRESS {S timber and street or rural route, at}- or P.O.. State and '/JV i'odc) 


street 7 3 0 0 


Q 

u a r 

t 

e 

r 

C i r 

c 1 

e D 

R 







Apt/Unit Number 

Stauj/Pfovince 






City 


C 

h 

e 

y ^ 

n 

n 

e 










w 

Y 

Country 

u 

S 


ZIP Ccdc/Poslal Code 

8 

2 

o 

o 

9 

- 

8 

3 

8 

0 



8. VETERAN’S TELEPHONE NUMBER (Include Area{\uhj 

307-630-0136 

9. VETERAN’S EMAIL ADDRESS (Optional) 

robwhittecar(3qmaiI. com 


SECTION 11: CLAIMANTS INFORMATION (If other than veteran) 

10. CLAIMANT’S NAME (First, Middle Initial Last) 




r 

























1 1 CLAIMANTS VAILING ADDRESS {S'utnber and street or rural route, city or 

P,0.. State atulZJP i'udc) 


r4o & 

SUuel , 























Apl.AJnit Number 






c 

:ity 




















StaleyProvince 


Country 


ZIP Code/Posial Code 


12. CLAIMANTS TELEPHONE NUMBER ihdsnh Arta (.13 CLAIMANTS EfMiL ADDRESS (Opu^uci) 


14 RELATIONSHIP TO VETERAN 


SECTION HI: SERVICE ORGANIZATION INFORMATION 


ISA. NAME OF INDI'/IDUAL APPOINTED AS REPRESENTATIVE 

Albert K. Walsh 


15B. INDl'/lDUAL IS hkeek tnxxj 

ra ATTORNEY m agent FI INDIVIDUAL PROVIDING REPRESENTATION [“1 

LJ ‘--J UNDER SECTION 14 630 ^ 

hdow. yrg/wwA’A on’ mipured tn henu I6A <»kI t7A} 


SERVICE ORGANIZATION REPRESENTATIVE(.S>i:c//3 «jr,i,v//>/ru/r«»f beimv) 


•INDIVIDUALS PROVIDING REPRESENTATION UNDER SECTION 14.630 
(Skip to Item 18, if the box for "Individual Providing Representation Under Section 14.630" was not checked in Item 15B) 


The appoinimciu of the individual named in Item 15 A (the rcprcseniativc) authorizes that person to represent the individual named in Item I or 10 for a particular claim 
pursuant to the provisions of 38 CFR 14.630. By our signamres below, vvv. the represcnlaiive and the vcteran/olaimant, attest ilui no corn|>cns:nion will be charged by or 
paid to lltc individual named in Item ISA. 


16A SIGNATURE OF REPRESENTATIVE NAMED IN ITEM ISA 


168. DATE OF SIGNATURE (MM i)D nYY) 


17A SIGNATURE OF INDIVIDUAL NAMED IN ITEM 1 OP 10 


17B DATE OF SIGNATURE (MM l)D YYYY) 


18. ADDRESS OF INDIVIDUAL APPOINTED AS CLAIMANT'S REPRESENTATIVE (\smiber and street or rural route, city or P. 0,. Stale, and ZIP code) 

501 E. Garfield ST, Laramie, WY 82073 


VAFORM 

FEB 2019 


21-22a 


SUPERSEDES VA FORM 21-22a. AUG 2013 


Pagol 


W 0008 
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VETERAN'S SCDCIAL SECURITY NO. 

9 

9 

6| 


1 



if 

NINFORMATION ■ j.V' 


19. AUTHORIZATION FOR REPRESENTATIVE'S ACCESS TO RECORDS PROTECTED BY SECTION 7332, TITLE 38, U.S.C. - 
Unless 1 check the box below. I do not authorize VA to disclose to the individual named in Item ISA any records that may be in my file relating to treatment for drug 
abuse, alcoholism or alcohol abuse, infection with the human immunodeficiency virus (HIV), or sickle cell anemia. 


[3 I authorize the VA facility having custody of my VA claimant records to disclose to the individual named in item I5A all treatment records 
relating to drug abuse, alcoholism or alcohol abuse, infection with the human immunodeficiency virus (HIV), of sickle cell anemia. 
Redisclosure of these records by my representative, other than to VA or the Court of Appeals for Veterans Claims, is not authorized without my 
fiirther written consenL This authorization will remain in effect until the earlier of the following events: (1)1 revoke this authorization by filing 
a written revocation with VA; or (2) f revoke the oppointinenl of the individual named in Item I5A, either by explicit revocation or the 
appointment of another representative. 

20. UMPTATION OF CONSENT. My consent in hem 19 for the disclosure of records relaung to treatment for drug abuse, akoholism or alcohol abuse, infection 

with the human immunodeficiency virus (HIV), or sickle cell anemia is limited as follows; 


21. AUTHORIZATION FOR REPRESENTATIVE TO ACT ON CLAlMANrS BEHALF TO CHANGE CLAIMANTS ADDRESS - 

Unless I check the box below, 1 do not authorize the individual named m Item I S.A to act on my behalf to change my address in my VA records. 

I authorize the individual named in Item I5A to act on my behalf to change my address in my VA records. This authorization docs not extend to 
any other individual with out my further written consent. This authorization will remain in effect until the earlier of the following events: (1)1 
revoke this authorization by filing a written revocation with VA; or (2) I revoke the appointment of the individual named in Item 15A, cither by 
explicit revocation or the appointment of another representative. _ 

__ CONDITIONS OF APPOINTMENT _ 

I. the person named in Item 1 or 10, hereby appoint the individual named in Item I5A os my representative to prepare.presenu and prosecute my 

claims for any and all benefits from the Depanmeni of Veterans Affairs (VA) based on the service of the veteran named in Item 1. If the individual 
named in Item 15A is an accredited agent or attorney, the scope of representation provided before VA may be limited by the agent or attorney as 
indicated below in Item 23. If the individual indicated in Item ISA is providing representation under 14.630, such representation is limited to a 
particular claim only. I authorize VA to release any and all of my records (other than as provided in Items 19 and 20) to that individuol appointed as 
my representative, and if the individual in Item ISA is an accredited agent or attorney, this authorization includes the following individually named 
administrative employees of ray representative: 


Signed and accepted subject to the foregoing conditions. 


22A. SIGNATURE 



22B. DATE OF SIGNATURE fAiV//>D Ymj 

' or altofney. this ^ter of dttome 


23. UMITATIONS ON RERRESENTATION - AGENTS OR ATTORNEYS ONLY (Unless limited by an agent or altohiey. this 

previously existing powers of attorney) 


wer of attorney revokes all 


24A, SIGNATURE OF REPRESENTATIVE 

24B. DATE OF SIGNATURE (\t\f PD mY) 

FEES: Section 5904, Title 38. United States Code, contains provisions regarding fees that may be charged, allow 

connection with a proceedinn before the Department of Veterans Affairs with respect to benefits under laws admii 

- 1 —A-1—1—I_ 

rd, or paid for services of agents or attorneys in 
nistered by the Department 

PENALTY: The law provides severe penalties wltich include fine or imprisonment or both, for the willful submission of any statement of o materia! feet knowing it 

to be false or for the fraudulent acceptance of anv payment to which you are not entitled. i 


PRIVACY ACT NOTICE: VA will not ditcloM intbnniiion collected on this ronn to any source other than wlul luu been aulhurized under the Pris'sey Act of 1974 or Tille 38. Code of 

Federal Repulsions I.S76 for routine uses (i.e.. civil or chminal law enfor co n c m. congreiskMul commonicaiioos. epidemiotogical or naeveh studies, tho collection of money owed to the 
United States, litigation in which the United States is a ptny or has on interest, the odministration of VA ptograms and delivety of VA benefits, verificatioa of identic and status, and personnel 
administration) as idemiQed in the VA system of records, S8VA21/22/38. Compensation. Pension, Education, and Vocational Rehabilitation and Employmeni Records 'VA. published in the 
Fodcral R eg ist e r. Your obligation to respond is voluntary However, bulure to respond provide the requested information could impede the recognition of your represcntoitve and/or 
idendflcadon of diKlosobte records. Except for information protected by 31 U.S.C 7332. your rcprcseniaiivc is not prohibited from redisclosing records. The responses you suboiii are 
considered confidential (38 U.S.C. 5701). Information submined is subject to verificition through computer matching programs with other agencie*. 

RESPONDENT BURDEN: We need this infimnatjon to recopiixe the individuals appointed by cUinums to act on ihdr behalf in the prrpomtion. prescotaiion. and prosecution orcloims for 
VA benefits (38 U.S.C. 5902,5903, and 5904) and for those indixiduals lo accept appoinnnem. We will also use ihc iafonnation lo verify contem for disclosure of VA records to the appoimed 
ncpr csem a ii vB (38 U.S.C. 5701(b) and 7332) Title 38, United States Code, allows us to nsk for this iaibrmalion. We csliiitale that claimants and individuals appointed for purposes of 
representation will each need an average of 5 minutes to review the instruettons. find the informorioa and complete this form. VA cannot conduct or sponsor a coDectioo of infermaiion unless a 
valid 0MB control ntanber it di^itayed. You are not required to respond to a collection of inforroaiioa if this (lumber is ttoi displayed. A Valid 0MB control number can bo located on the OMB 
IiUomct Page at ifT*7ureciariWM>>/putlIif.''do/ri<;\.M‘*in, irdesircd.youcancall l»80Q»827«IOOO lo get infomiarion on u(h<»w» to eranmn\tf nr pbirut this ferrm- 

VA Form 21-223, FEB 2019 i Paqo 2 
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DEPARTMENT OF VETERANS AFFAIRS 
VA Records Management Center 
4300 Goodfellow Blvd., Bldg. 104 
St. Louis, MO 63120 


PENCE AND MACMILLAN LLC 
ALBERT WALSH 
P.O. BOX 1285 
LARAMIE, WY 82073 


Re: Privacy Act Request 
To Whom It May Concein: 

Tills letter acknowledges receipt of your requc.st for a copy of your or your client’s Department 
of Veterans Affairs (VA) claims file or information contained therein, including service 
treatment records. 

We have considered your request under both the Freedom orinfonnation Act (FOIA), 5 U.S.C. 
§552 and the Privacy Act of 1974, 5 U.S.C. §552a. For the reasons outlined below, we are 
continuing to process your request under the Privacy Act; however, it is denied under FOIA. 

Privacy Act 

• The Privacy Act provides that records maintained by a federal agency about an individual 
that are retrieved by that individuaPs name or other unique identifier arc confidential and 
may not be disclosed without the consent ol'thc individual unless one or more of twelve 
exceptions applies. 5 U.S.C. §552a(b). Generally, an agency shall provide an individual 
access to his or her record upon request. 5 U.S.C. §552a(d)(l). 

• Unlike the FOIA, the Privacy Act does not impose a time for agency responses to access 
requests. Nonetheless, we generally process rcquc.sts on a first in first out basis. Your 
request will be processed as soon as practicable. 

• Should any portion of your request be denied, you will receive written notice and the 
reasons for any such denial. 

• Pursuant to VA regulations implementing the Privacy Act access provision, you may file 
an administrative appeal only if you receive a written denial of vour request from this 
office. 38 C.F.R. §1.580. Neither the Privacy Act nor VA’s implementing regulations 
provide a right of action based upon a theory of constructive denial. Sussman v. DQJ . 
No. 03-3618, 2006 WL 2850608, at *5 (E.D.N.Y. Sept. 30, 2006). 

Initial Auenev Decision under FOIA 


In reply, refer to: 

376/LAB 

File Number: 9964 

HOWARD WHITTECAR 



WOOlO 
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Page 2 

File Number: 9964 

WHITTECAR, HOWARD 

• We have also thoroughly considered your request under the FOIA which provides that an 
agency must disclose federal records upon request unless one or more of nine statutory 
exemptions applies. 5 U.S.C. §552(b). Your request for a named Veteran’s VA claims 
file is denied under FOIA Exemption 6. 

• FOIA Exemption 6 protects records the release of which would lead to a clearly 
unwarranted invasion of a living individual’s personal privacy. 5 U.S.C. § 552(b)(6). 

• Living Veterans have an obvious privacy interest in their VA claims files that include 
social security numbers; dates of birth; and, financial, educational and medical 
information. The public disclosure of such information would constitute a clearly 
unwarranted invasion of personal privacy. You have not identified and we do not find 
that public interest outweighs the privacy interest of a living Veteran in the information 
maintained in his or her VA claims records. Accordingly, the VA claims file you 
requested is denied under FOIA Exemption 6. 

• We find that the information you seek is not reasonably segregable, e.g. the file cannot be 
effectively redacted to protect the privacy interest because your request seeks information 
about a named Veteran. 

• While we understand your personal interest in the requested records, the Supreme Court 
has held that a requester’s rights under the FOIA are neither increased nor decreased by 
the fact that he claims an interest in the requested records greater than that shared by the 
average member of the public. NLRB v. Sears. Roebuck & Co.. 421 U.S. 132, 143 n.lO 
(1975). Release to one individual under FOIA is release to all. 

• For the reasons outlined above, your request is denied under FOIA, 

• If you disagree with the determinations made in this response, please be advised you may 
appeal to the VA, Office of General Counsel. Appeals may be submitted electronically to 
their electronic appeal mailbox, ogcfoiaappeals@va.gov or mailed to the following 
address: 


Office of General Counsel (024) 

Department of Veterans Affairs 
810 Vermont Avenue NW 
Washington, DC 20420 

If you should choose to file an appeal, your appeal must be postmarked or electronically 
submitted no later than ninety (90) calendar days from the date of this letter. Please 
include a copy of this letter with your written appeal and clearly state why you disagree 
with the determinations set forth in this response. 


WOOIl 
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Pages 


File Number; 9964 


WHITTECAR, HOWARD 

You may also seek assistance and/or dispute resolution services for any other aspect of 
your FOIA request, excluding the release determination, from VHA’s FOIA Public 
Liaison and or Office of Government Information Services (OGIS) as provided below; 


Office of Government Information Services 

National Archives and Records Administration 

Room 2510 

8601 Adelphi Road 

College Park, MD 20740-6001 


E-mail; ogis@.nara.gov 
Telephone; 202-741-5770 
Facsimile; 202-741-5769 
Toll-free; 1-877-684-6448 


VA FOIA Public Liaison 
John Buck 

Acting Director, VA FOIA Service 


E-mail; vacofoiaservice@va.gov 
Telephone; 1-877-750-3642 
Facsimile; 202-632-7581 


810 Vermont Avenue, NW (005R1C) 

Washington, DC 20420 

Thank you for your interest in the Department of Veterans Affairs. Customer service is very 
important to us. If you have questions regarding this letter, please call the VA National Call 
Center at 1-800-827-1000 and refer to the assigned case number. 

Sincerely yours. 

Records Management Center Director 


W 0012 
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Fax Call Report 

HP Color LaserJet Flow E87640 

Page 1 

Fax Header Information 

Pence and MacMillan 

3077458669 

May/20/2019 3:50:13 PM 


Job Date/Tiine 

TD72 May/Z0/Z019 3:45:27 PH 

Type Line Identification Duration Pages Result 

Send Ana loo 12076327581 -T3- <:nFrocc - 


May/20/2019 3:50:14 PM 


English (Unitod States) 
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ALFRED M. PENCE (1905-1980) 
GEORGE J. MIU.HTT( 1913-2003) 
GREG A VON KROSIGK, P.C. 

M GREGORY WEISZ. P C * 

DEVON 0’C:ONNELL, P.C.* 
REBECCA A. I.EWIS* 

MEGAN OVERMANS GOET/:. P C * 
JODI D SHEA. P.C. 

COLE N. SHERARD. P C 


Pence 

MacMillanuc 

Collaboration. Perspective. Experience. 


ATTORNEYS AT LAW 


DUSTIN J RICHARDS* 

ISAIAH R GROSS 
ALBERT K. WALSH 
MICHAEL J PETERS*'' 

H.M, ' HOKir .M.ACMILLAN. RETIRED 
BECKY Kl.EMT MACMILL.ANt, OF COUNSEL 
PAUL D. SCHIERER. RETIRED 
JEFFREY A DONNELL, DISTRICF COURT JUDGE, RE'I IRED, OF COUNSEL 



OFFICES LOCATED IN: 
LARAMIE. WYOMING 
SHERIDAN, WYOMING 
CHUYONNE, WYOMING 
STEAMBOAT SPRINGS. COLORAlX) 

SENDKR’S ADDRESS: 

501 EAST GARFIELD ST 
LARAMIE. WYOMING 82070 
P.O. BOX 1285 
LARAMIE. WYOMING 82073-1285 
0; 307.745-3626 
F; 307.745-8/>69 
WWW. PENCEANDMAC.COM 
AWALSH@PENCEANDMAC.COM 


• AI-SO AD.MimO iS COLORADO 
» A150 AD.MITTED IN ARI/aSA 
•Al.SO ADMim^D IN .NEBRASICV ANDOKLAIIO.MA 


FAX 


TO; 

FAX NO.: 

From: 

Date: 

RE: 


Department of Veterans’ Affairs 

FOIA Public Liaison - ATTENTION: Diane Cook 

202 - 632-7581 

Amber Ferguson, Paralegal to Albert K. Walsh 
05/20./2019 

Follow up regarding Freedom of Infonuation Act Request Denial 


DOCUMENTCS) ENCLOSED: 

NUMBER OF P.AGES: 

Letter and attachments from Mr. Walsh 

12 




PAGES TRANSMITTED (including cover sheet): 13 
COMMENTS: 


XXXX Original will not follow _ Original will follow by: US mail w/ fee 

_ Please call upon receipt _ Response need by:_ 

_. For your approval/suggestions _ Also sent by e-mail 

CONFIDENTIALITY APPLIES II' ■I'llIS UO.X IS CHECKED: [X] 

The infonnaiion contained in litis fiicsimile message is information protected by allorney-clicnl and/or the altomey/work product 
privilege. It is inlcnclcd only for the use of the individual named above and the privileges are not waived by virtue of this having 
been sent by facsimile. If (he person actually receiving this facsimile or any other reader of the facsimile is not the named 
recipient or the employee or agent responsible to deliver it to the named recipient, any use, dissemination, distribution or copying 
of the communication is strictly prohibited. If you have received this communication in error, please immediately notify us by 
telephone and return the original mc.ssage to us at the above address via U.S. Postal Service. 

*IF YOU DO NOT RECEIVE ALL PAGES. PLEASE TELEPHONE US IM.MEDIATELY AT 307-745-3626 
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ALFRED M PENCE (1905-1980) 
GEORGE J. MILLETT (1913-2003) 
GREG A. VON KROSIGK, P.C. 

M. GREGORY WEISZ.P.C.* 

DEVON O’CONNELL, P.C.* 
REBECCA A. LEWIS* 

MEGAN OVERMANN GOETZ, P.C.* 
JODI D. SHEA, P.C 
COLEN. SHERARD.P.C 


Pfncf 

MacmiuaNu. 

Collaboration. Perspective. Experience. 
ATTORNEYS AT LAW 


DUSTIN J. RICHARDS* 
ISAIAH R. GROSS 
ALBERT K. WALSH 
MICHAEL J. PETERS*'' 


H.M. -HOKE" MACMILLAN. RETIRED 
BECKY KLEMT MACMILLANt. OF COUNSEL 
PAUL D. SCHIERER, RETIRED 

JEFFREY A. DONNELL. DISTRICT COURT JUDGE. RETIRED. OF COUNSEL 


OFFICES LOCATED IN: 
LARAMIE, WYOMING 
SHERIDAN. WYOMING 
CHEYENNE. WYOMING 
STEAMBOAT SPRINGS, COLORADO 

SENDER*S ADDRESS: 

501 EAST GARFIELD ST. 
LARAMIE, WYOMING 82070 
P.O. BOX 1285 
LARAMIE, WYOMING 82073-1285 
O: 307-745-3626 
F: 307-745-8669 
WWW.PENCEANDMAC.COM 
AWALSH@PENCEANDMAC.COM 


• ALSO ADMITTEO IN COLORADO 
♦ ALSO ADKOneO IN ARIZONA 
‘^ALSO ADMITTED IN NEBRASKA AND OKLAHOMA 


May 20,2019 

Department of Veterans’ Affairs 

FOIA Public Liaison - ATTENTION: Diane Cook 

FAX: 202-632-7581 

RE: Follow up regarding Freedom of Information Act Request Denial 

Veteran: Howard R. Whittecar 

Veteran’s VA File No: 9964 

Veteran’s Social Security Number: -9964 

To Whom it May Concern: 

The Veteran Howard R. Whittecar appointed me as his representative to assist with his claim for 
VA benefits. In that capacity 1 submitted a Freedom of Information Act Request, along with VA 
Form 21-22a seeking a copy of all documents contained in any VA claims folder for any of 
Veteran's VA claims. This request was submitted so I may properly advise the Veteran regarding 
his most recent denial letter. As I am sure you are well aware, the Veteran only has so much time 
to decide whether to appeal. 

The FOIA request I submitted was denied and converted to a privacy act request. I believe that 
denial was an error. Additionally, since there are no deadlines associated with a Privacy Act 
request, the Veteran would risk waiting for documents that may come too late for his appeal. 

This is a risk he cannot take. For these reasons, I request that the Department of Veterans Affairs 
respond to the original FOIA request and provide the requested documents in the manner 
requested by Jime 18,2019 in order to avoid the time and hassle of a FOIA appeal. 

For your reference, I have enclosed the initial FOIA request and the subsequent denial letter. 
Thank you for your time and attention in this matter. 
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Sincerely, 

Pence and MacMillan LLC 



Albert K. Walsh 
P.O. Box 1285 
Laramie, Wyoming 82073 
Telephone: 307-745-3626 
Fax: 307-745-8669 
a\valsh@penceandmac.com 
VA Accreditation # 45484 
Wyoming State Bar #7-5869 


AKW/af 
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Fax Call Report 

HP Color LaserJet Flow E87640 

Page 1 


Fax Header Information 


Pence and MacMillan 

3077458669 

Jun/19/2019 10:17:00 AM 


Job Date/Time Type Line 

TTO Jun/19/Z019 10:11:21 AM Sena Analog 

Identification Duration Pages Result 

18445317818 tJ5T35 19 Success- 


Jun/19/201910:17:00 AM 

English (United States) 
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ALFRED M. PENCE (1905-1980) 
GEORGE J. MILLETT (1913-2003) 
GREG A. VON KROSIGK, P.C. 

M. GREGORY WEISZ, P.C.* 

DEVON O’CONNELU P C.* 
REBECCA A. LEWIS* 

MEGAN OVERMANN GOETZ. P.C/ 
JODI D. SHEA, P.C. 

COLE N. SHERARD. P.C 

DUSTIN i. RICHARDS* 

ISAIAH R. GROSS 
ALBERT K. WALSH 
MICHAEL J. PETERS*^ 


Pence 

MACMlLLATjuc 

Collaboration. Perspective. Experience. 

ATTORNEYS AT LAW 


OFFICES LOCATED IN: 
LARAMIE, WYOMING 
SHERIDAN, WYOMING 
CHEYENNE, WYOMING 
STEAMBOAT SPRINGS, COLORADO 

SENDER*S ADDRESS: 

301 EASTGARHELDST. 
LARAMIE, WYOMING 82070 
P.O. BOX 1283 
LARAMIE, WYOMING 82073-1285 
0: 307-745-3626 
F: 307-745-8669 
WWW.PENCEANDMAC.COM 
AWALSH@PENCEANDMAC.COM 

• ALSO ADMrneD IN COLORADO 
« ALSO ADMirraO IN ARUONA 
''ALSO ADMirraO IN NEBRASKA AND OICLAKOMA 


H.M. “HOKE" MACMILLAN. RETIRED 
BECKY KLEMT MACMILLANf, OF COUNSEL 
PAUL D. SCHIERER, RETIRED 

JEFFREY A. DONNELL. DISTRICT COURT JUDGE. RETIRED. OF COUNSEL 



FAX 

TO: 

Department of Veterans Affairs 

Evidence Intake Center 

FAX NO.: 

(844) 531-7818 

From: 

Amber Ferguson, Paralegal to Albert K. Walsh 

Date: 

June 19,2019 

RE: 

FREEDOM OF INFORMATION ACT APPEAL 


DOCUMENTCSI ENCLOSED: 

NUMBER OF PAGES: 

FREEDOM OF INFORMA TION A CT 

APPEAL WITH EXHIBITS 

18 




PAGES TRANSMITTED (including cover sheet): 19 


COMMENTS: 


XXXX Original will not follow _ Original will follow by: US mail w/ fee 

_ Please call upon receipt _ Response need by: __ 

_For your approval/suggestions _ Also sent by e-mail 

CONFIDENTIALITY APPLIES IF THIS BOX IS CHECKED: UU 

The information contained in this facsimile message is information protected by attorney-client and/or the attomey/work product 
privilege. It is intended only for the use of the individual named above and the privileges are not waived by virtue of this having 
been sent by facsimile. If the person actually receiving this facsimile or any other reader of the facsimile is not the named 
recipient or the employee or agent responsible to deliver it to the named recipient, any use, dissemination, distribution or copying 
of the communication is strictly prohibited. If you have received this communication in error, please immediately notify us by 
telephone and return the original message to us at the above address via U.S. Postal Service. 

*IF YOU DO NOT RECEIVE ALL PAGES, PLEASE TELEPHONE US IMMEDIATELY AT 307-745-3626 


W0019 
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Fax Call Report 

HP Color LaserJet Flow E87640 

Page 1 


Fax Header Information 


Pence and MacMillan 

3077458669 

Jun/19/2019 10:11:18 AM 


Job Date/Tinie Type Line 

TI43-Jun/19/201inO5f0rAM-Send-Analog 

Identification Duration Pages Result 

13135753730 D5TD5 15 Success 


Jun/19/201910:11:19 AM 

English (United States) 
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ALFRED M. PENCE (1905-1980) 
GEORGE J. MILLETT (1913-2003) 
GREG A. VON KROSIGK, P.C. 

M. GREGORY WEISZ, P.C.* 

DEVON O’CONNELL, P.C.* 
REBECCA A. LEWIS* 

MEGAN OVERMANN GOETZ. P C' 
JODI D. SHEA. P.C. 
COLEN.SHERARD. P C 

DUSTIN J. RICHARDS* 

ISAIAH R. GROSS 
ALBERT K. WALSH 
MICHAEL J. PETERS*^ 


Pence 

MACMlLLANa. 

Collaboration. Perspective. Experience. 

ATTORNEYS AT LAW 


OFFICES LOCATED IN; 
LARAMIE, WYOMING 
SHERIDAN. WYOMING 
CHEYENNE. WYOMING 
STEAMBOAT SPRINGS, COLORADO 

SENDER’S ADDRESS: 

501 EAST GARFIELD ST. 
LARAMIE. WYOMING 82070 
P.O. BOX 1285 
LARAMIE, WYOMING 82073-1285 
O: 307-745-3626 
F: 307-745-8669 
WWW.PENCEANDMAC.COM 
AWALSH@PENCEANDMAC.COM 

• ALSO ADMirreo m coLotuDO 
« ALSO AOMTITED tN ARIZONA 
‘ALSO AOMimS IN NEBRASKA AND OKLAHOMA 


H.M. “HOKE" MACMILLAN. RETIRED 
BECKY KLEMT MACMILLANt. OF COUNSEL 
PAUL D. SCHIERER. RETIRED 

JEFFREY A. DONNELL. DISTRICT COURT JUDGE, RETIRED. OF COUNSEL 


FAX 


TO: 

Department of Veterans Affairs 


Record Management Center 

FAX NO.: 

(314) 679-3730 

From: 

Amber Ferguson, Paralegal to Albert K. Walsh 

Date: 

June 19,2019 

RE: 

FREEDOM OF INFORMATION ACT APPEAL 


DOCUMENT(S) ENCLOSED: 

NUMBER OF PAGES: 

FREEDOM OF INFORMA TION ACT 

APPEAL WITH EXHIBITS 

18 




PAGES TRANSMITTED (including cover sheet): 19 
COMMENTS: 


XXXX Original will not follow _ Original will follow by: US mail w/ fee 

_ Please call upon receipt _ Response need by:_ 

_ For your approval/suggestions _ Also sent by e-mail 

CONFIDENTIALITY APPLIES IF THIS BOX IS CHECKED: UU 

The information contained in this facsimile message is information protected by attorney-client and/or the attomey/work product 
privilege. It is intended only for the use of the individual named above and the privileges are not waived by virtue of this having 
been sent by facsimile. If the person actually receiving this facsimile or any other reader of the facsimile is not the named 
recipient or the employee or agent responsible to deliver it to the named recipient, any use, dissemination, distribution or copying 
of the communication is strictly prohibited. If you have received this communication in error, please immediately notify us by 
telephone and return the original message to us at the above address via U.S. Postal Service. 

^IF YOU DO NOT RECEIVE ALL PAGES, PLEASE TELEPHONE US IMMEDIATELY AT 307-745-3626 
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SENDER: COMPLY THiS SECTION 


■ Complete items 1,2. and 3. 

■ Print your name and address on the reverse 
so that we can return the card to you. 

■ Attach this card to the back of the mailpiece, 
or on the front if space permits. 


1. Article Addressed to: 


DcpurtmciU of Veterans .Affairs 
Office of General Counsel 
810 V^ennont .Ave. NW 
Wjishinulon. DC 20420 


9590 9403 0828 5215 5039 21 


COMPLETE THIS SECTION ON DEUVEPY 


A. Signature 

X 


B. Received by {Printed Name) 


□ Agent 

□ Addressee 


C. Date of Delivery 


D. Is delivery address different from item 1? □ Yes 

If YES. enter deliv'ery address be!o\r □ No 


2. Article Number (Transfer from service labei) 

_137D 0000 THiia bSIS 

PS Form 3811 , ApnT2015 PSN 7530-02*000-9053 “ 


3. Service Type 

□ AduK Signature 

□ Adult Signature Restricted Delivery 

□ Certified MoM) 

□ Certified MaB Restricted DoBvory 

□ CoUect on Delivery 


□ Priority Mart Express® 

□ Registered Mall’" 

□ Registered Ivtoil Restrtetod 
DeSvery 

□ Return Receipt for 
Merchand'«o 


□ Collect on Delwety Restricted Delivery □ Signature Confirmation”' » 

□ Insured Mail Q Signature Confimulion ' 

tail Restricted Defivery Restricted Dofivery 

2 _ 


Domestic Return Receipt 
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I 


United States Postal Service 


First-Class Mail 
Postage & Fees Paid 
USPS 

Permit No. G-10 


• Sender: Please print your name, address, and ZIP+4® in this box* 


Pence and MacMillan LLC 


Attorneys at Law 


PO Box 1285- 501 E. Garfield 


Laramie, WY 82073 


USPS TRACKING# 
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ALFRED M. PENCE (1905.1940) 
GEORGE i. MILLETT (1913.2003) 
OREO A- VON KROSIGK. P.C. 

M GREGORY WEISZ,P.C.* 

DEVON O'CONNELU PC.* 
REBECCA A. LEWIS* 

MEGAN OVERWANN G0ET2. P.C* 
JODI D. SHEA, P.C. 

COLEN. SHERARD.PC 


Pence 

MACMiu^„. 

Collaboration. Perspective. Experience. 


ATTORNEYS AT LAW 


DUSTIN J. RICHARDS* 

ISAIAH R. GROSS 
ALBERT K. WALSH 
MICHAEL J. PETERS*^ 

H.M, -HOKE- MACMILLAN, RETIRED 
BECKY KLE.MT MACMILLANt. OF COUNSEL 
PAUL D. SCHIERER, RETIRED 
JEFFREY A. DONNELU DISTRICT COURT JUDGE, 



>. OF COUNSEL 


OFFICES LOCATED IN: 
LARAMIE. WYOMING 
SHERIDAN, V/YOMING 
CHEYENNE. WYOMING 
STEAMBOAT SPRINGS, COLORADO 

SENDER’S ADDRESS: 

301 EAST GARFIELD ST. 
LARAMIE, WYOMING 82070 
P.O. BOX 1285 
LARAMIE, WYOMING 82073-1285 
O; 307.745-3626 
F: 307-745-8669 
WWW.PENCEANDMACCOM 
AWALSH^PENCEANDMACCOM 

• ALSO AOMITIB) IN COLORADO 
* ALSO AOAOnED IN AiUZONA 
‘ALSO ADMITTED IH HEBKASXA AND OKLAIIO.MA 


FREEDOM OF INFORMATION ACT APPEAL 

June 19,2019 

VIA FAX 

Department of Veterans Affairs 
Records Management Center 
FAX: 314-679-3730 

VIA FAX 

Department of Veterans Affairs 
Evidence Intake Center 
FAX: 844-531-7818 

VIA CERTIFIED MAIL (Return Receipt Requested) 

Department of Veterans Affairs 
Office of General Counsel 
810 Vermont Ave, NW 
Washington, DC 20420 

RE: Freedom of Information Act Appeal 
Veteran: Howard R. Whittecar 
Veteran’s VA File No: 9964 

Veteran’s Social Security Number: 9964 

To Whom it May Concern: 

This is an appeal under the Freedom of Information Act. 


On May 2,2019 1 requested a complete copy the Claims File via fax under the Freedom of 
Information Act (FOIA). See Exhibit 1. The FOIA Request was received by the Evidence Intake 
Center on the same day. See Exhibit 1. The Records Management Center has not provided the 
requested documents in the time required by law. 
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ALFRED M. PENCE (1905-1980) 
GEORGE J. MILLETT (1913-2003) 
GREG A. VON KROSIGK, P.C. 

M, GREGORY WEISZ, P.C.* 

DEVON O’CONNELL, P.C.* 
REBECCA A. LEWIS* 

MEGAN OVERMANN GOETZ, P.C.* 
JODI D. SHEA, P.C. 

COLEN. SHERARD. P.C 


Pfncf 

MacMiuaNu. 


OFFICES LOCATED IN: 
LARAMIE, WYOMING 
SHERIDAN, WYOMING 
CHEYENNE, WYOMING 


Collaboration. Perspective. Experience. 


STEAMBOAT SPRINGS, COLORADO 


DUSTIN J. RICHARDS* 
ISAIAH R. GROSS 
ALBERT K. WALSH 
MICHAEL J. PETERS*'^ 


ATTORNEYS AT LAW 


SENDER’S ADDRESS: 

301 EAST GARFIELD ST. 
LARAMIE, WYOMING 82070 
P.O. BOX 1285 
LARAMIE. WYOMING 82073-1285 


0:307-745-3626 
F; 307-745-8669 


H.M. “HOKE" MACMILLAN, RETIRED 
BECKY KLEMT MACMILLANt. OF COUNSEL 
PAUL D. SCHIERER, RETIRED 

JEFFREY A DONNELL, DISTRICT COURT JUDGE, RETIRED. OF COUNSEL 


WWW.PENCEANDMAC.COM 

AWALSH@PENCEANDMAC.COM 


ALSO ADMOTED IN COLORADO 
♦ ALSO ADMrrreD W ARIZONA 


'ALSO ADMirm) IN NEBRASKA AND OKLAIKXMA 


FREEDOM OF INFORMATION ACT APPEAL 


June 19,2019 


VIA FAX 


Department of Veterans Affairs 
Records Management Center 
FAX: 314-679-3730 

VIA FAX 

Department of Veterans Affairs 
Evidence Intake Center 
FAX: 844-531-7818 

VIA CERTIFIED MAIL (Return Receipt Requested) 

Department of Veterans Affairs 
Office of General Counsel 
810 Vermont Ave, NW 
Washington, DC 20420 

RE: Freedom of Information Act Appeal 
Veteran: Howard R. Whittecar 
Veteran’s VA File No: 9964 

Veteran’s Social Security Number: 9964 

To Whom it May Concern: 

This is an appeal under the Freedom of Information Act. 

On May 2,20191 requested a complete copy the Claims File via fax under the Freedom of 
Information Act (FOIA). See Exhibit 1. The FOIA Request was received by the Evidence Intake 
Center on the same day. See Exhibit 1. The Records Management Center has not provided the 
requested documents in the time required by law. 
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The Documents requested are necessary for the proper resolution of the Veteran’s pending claim 
for VA benefits. The Department of Veterans Affairs is the Agency last known to have the 
particular documents requested which are relevant and material to the resolution of the Veteran’s 
claim. 

Records Management Center denied this request under 5. U.S.C. §522(b)(6) as a clearly 
unwarranted invasion of a living individual’s personal privacy. See Exhibit 2. This is incorrect as 
the FOIA request included VA Form 21 “22a signed by the Veteran appointing me as his 
representative. I made a good faith effort to avoid resorting to a FOIA Appeal by seeking 
assistance as suggested in the Denial Letter and corresponding with the VA FOIA Public Liaison 
in an effort to resolve this matter. See Exhibit 3. Those efforts were not successful. 

This is an appeal of the VA’s failure to produce documents lawfully requested under the FOIA. I 
am aware of no legitimate reason why the VA might withhold production of these records or 
why the VA would have failed to diligently search for the documents last known to be in its 
possession, control or custody. 

An agency is required to make a determination on the merits of a FOIA appeal within 20 
working days of receipt. 5 U.S.C. § 552(a)(6)(A)(ii). 

Should the VA fail to respond to, or improperly deny, this appeal under the Freedom of 
Information Act, I am prepared to initiate a FOIA suit in the appropriate Federal District Court to 
compel disclosure of the documents, as well as any reasonable attorney fees and costs to which 
the Veteran might be entitled to under the law or in equity. 

Thank you for your prompt consideration. Please feel free to contact me to discuss any aspect of 
this appeal. 


Sincerely, 

Pence and MacMillan LLC 



Albert K. Walsh 
P.O. Box 1285 
Laramie, Wyoming 82073 
Telephone: 307-745-3626 
Fax: 307-745-8669 
awalsh@penceandniac.com 
VA Accreditation # 45484 
Wyoming Stale Bar #7-5869 
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AKW/af 

Enclosures: 

- Exhibit 1 - FOIA Request with Fax Confirmation 

- Exhibit 2 - Denial Letter 

- Exhibit 3 - Letter to VA FOIA Public Liaison with Fax Confirmation* 


‘ This letter was sent to the VA FOIA Public Liaison along with all the documents included here as Exhibits I and 2. 
Those additional copies have been removed from Exhibit 3 in order to avoid confusion as well as unnecessary and 
burdensome duplication of documents. 
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Fax Call Report 

HP Color LaserJet Flow E87640 

Pagol 

Fax Header Information 

Pence and MacMillan 

3077458669 

May/2/2019 11:47:42 AM 


Job Date/TiBe 
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Type Line Idoitlfl cation Duration Pages Result 
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ALFRED M. PENCE (1905-1980) 
QEORGEJ. MILLETT (1913-2005) 
OREG A. VON KROSIGK, P.C 
M. GREGORY WEISZ,P.C.» 

DEVON O'CONNELL. P.C* 
REBECCA A. LEWIS* 

MEGAN OVERMANN GOETZ, P.C^ 
JODI D. SHEA, P.C 
COLE N.SHERARD, P.C 

DUSTIN J. RICHARDS* 

ISAIAH R. GROSS 
ALBERT K. WALSH 
MICHAEL). PETERS** 


Pence 

M^Mai^uc 

Collaboration. Penpedlve. Experience. 
ATTORNEYS AT LAW 


OFFICES LOCATED IN: 
LARAMIE. WYOMING 
SHERIDAN, WYOMING 
CHEYENNE, WYOMING 
STEAMBOAT SWUNOS, COLORADO 

SENDER'S ADDRESS: 

SOI EASTOARFIELOST. 
LARAMIE. WYOMING 82070 
P.a BOX 1285 
LARAMIE, WYOMING 82073-1285 
0:307-745-3626 
F: 307-745-8669 
WWW.PENCEANOMAC.COM 
AWALSH@PENCEANDMAC.COM 

• ALSO AOUrnCD M COUXUDO 
♦ ALSO ASMmaD CN AIUBMA 
*ALSO ADMrTTEO IN NESSASXA AKD 03CLAK0MA 


HM. -HOKT MACMILUN, RETIRED 
BECKY KLEMT MACMILLANt. OF COUNSEL 
PAUL D. SCHIERER. RETIRED 

JEFFREY A. DONNELU DISTRICT COURT JUDGE. RETIRED. OF COUNSEL 


FAX 


TO; 

FAX NO.; 

From; 

Date; 

RE; 


Department of Veterans’ Affairs 
844-S31-78I8 

Amber Ferguson, Paralegal to Albert K. Walsh 
05/02/2019 

Freedom of Information Act Request 


DOCUMENT(S) ENCLOSED; 

NUMBER OF PAGES; 

Freedom of Information Act Request 

5 




PAGES TRANSMITTED (including cover sheet): 6 
COMMENTS: 


XXXX Original will not follow _ Original will follow by: US mail w/ fee 

_ Please call upon receipt _ Response need by:_ 

_For your approval/suggestions _ Also sent by e-mail 

CONFIDENTlALtry APPLIES IF THIS BOX IS CHECKEp; 

The information contained in this facsimile message is information protected by attorney-client and/or the anomey/work product 
privilege. It is intended only for the use of the individual named above and the privileges are not waived by virtue of this having 
been sent by facsimile. If the person actually receiving this facsimile or any other reader of the facsimile is not the named 
recipient or the employee or agent responsible to deliver it to the named recipient, any use, dissemination, distribution or copying 
of the communication is strictly prohibited. If you have received this communication in error, please immediately notify us by 
telephone and return the original message to us at the above address via U.S. Postal Service. 

*IF YOU DO NOT RECEIVE ALL PAGES. PLEASE TELEPHONE US IMMEDIATELY AT 307-745^3626 
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ALFRED M. PENCE (1905-1980) 

GEORGE J. MILLETT (1913-2003) 

GREG A. VON KROSIOK. P.C 
M. GREGORY WEISZ.P.C* 

DEVON O’CONNELl, P.C* 

REBECCA A. LEWIS* 

MEGAN OVERMANN GOETZ. P.C* 

;ODIO. SHEA, P.C 
COLE RSHERARD. P.C 

DUSTIN i. RICHARDS* 

ISAIAH R. GROSS 
ALBERT K. WALSH 
MICHAEL J. PETERS*^ 

liM. ‘KOXE* MACMILLAN, RETIRED 
BECKY KLEKfT MACMILLANt, OF COUNSEL 
PAUL D. SCHIERER. RETIRED 

JEFFREY A. DONNELU DISTRICT COURT RJDOE, RETIRED. OF COUNSEL 


Pence 

MASMaiANuc 

CoOfiboration. fas p ec Uve . Experience. 

ATTORNEYS AT LAW 


OmCES LOCATED IN: 
LARAMIE, WYOMING 
SHERIDAN. WYOMING 
CHEYENNE. WYOMING 
STEAMBOAT SPRINGS, COLORADO 

SENDER'S ADDRESS: 

50) EAST GARFIELD ST. 
LARAMIE, WYOMING 82070 
P.O. BOX 1285 
LARAMIE. WYOMING 82073-1285 
0:307-745-3626 
F: 307-745-8669 
WWWJ»ENCEANDMACCOM 
AWALSH^ENCEANOMACCOM 


• ALSO ADUmeD IN COLORADO 
♦ ALSO AOMinED D( AB120HA 
-also Amonso 04 KZBaASXA AM) OKLAHOMA 


FREEDOM OF INFORMATION ACT REQUEST 

May 2,2019 

Department of Veterans’ Affairs 
Evidence Intake Center 
FAX: 844-531-7818 

RE: Freedom of Information Act Request 
Veteran: Howard R. Whittecar 
Veteran’s VA File No: 9964 

Veteran’s Social Security Number: 9964 


To Whom it May Concern: 

This is a request for documents under 38 C.F.R. § 1.577, the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552, and the Privacy Act, 5 U.S.C. § 552a, on behalf of Howard R. Whittecar 
(Veteran). Mr. Whittecar has appointed me as his representative as shown in the attached VA 
Form 21-22a. This request is properly made via facsimile as it contains the signature of the 
requester. 


1. IDENTIFICATION OF DOCUMENTS. 

I hereby request a copy of all documents contained in any VA claims folder for any of Veteran’s 
VA claims, to include all documents in the right fleq), left flap and center flap, and all electronic 
documents in any VBA file related to Veteran’s Title 38 Claim(s),including by not limited to 
•'Virtual VA”, VBMS-A, VBMS-R, and VBMS-D, as well as any documentation pertaining to 
this Veteran and/or his/her VA claims and/or Appeals in AMIE/CAPRI/VGRIS/VACOLS, 
and/or in any other system of records in the BVA (or under contract with the VBA) used to 
preserve information (whether substantive, procedtural, or meta-data) related to those records, 
wherever such records about the Veteran’s claim are kept or stored by the VA 


2. FORM/FQRMAT IN WHICH TO PRODUCE INFORMATION. 
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The FOIA and the VA’s own internal policies related to FOIA requests, require that the records 
be produced in the format sought by the requester, if the record is readily reproducible in that 
form or format 

I PREFER RECEIPT OF THESE RECORDS ON CD-R 

Please take special care to ensure that both sides of any two-sided documents produced in 
response to this request are included in the response and are scaiuied into a PDF in such a way 
that they do not “bleed-through” from one side of the dociunent to the other. 

3. TIME FOR RESPONSE. 

Please note that this request for documents is being made pursuant to the Privacy Act, 5 U.S.C. § 
552, and the Freedom of Information Act (FOIA), 5 U.S.c. § 552a, as well as 38 C.F.R. §1,550 
and 38 C,F.R § 1.577. Your agency has a duty to respond to this request within TWENTY (20) 
BUSINESS DAYS of the date of this request pursuant to 5 U.S.C. § 552 (a)(6)(AX2)(i). 

Additionally, although an extension of time to respond may be requested, it may only be granted 
for ‘hmusual circumstances.” “Predictable agency workload” is not typically considered an 
unusual circumstance as stated in 5 U.S.C. § 552(a)(6)(C)(ii). 

Moreover, even to the extent that unusual circumstances could be demonstrated in this instance, 
the time limit for the extension is limited to “10 working days” pursuant to 38 C.F.R. § 1.553(d). 

Please also be aware that your agency's failure to respond to this request within twenty (20) 
business days can result in the filing of an administrative appeal with the office of the Secretary 
of the Department of Veterans Affairs pursuant to 38 C.F.R. § 1.557 and 5 U.S.C. § 
552(a)(6XA)(2)(ii), and/or, the filing of a federal lawsuit to compel the production of the 
information. 

In any such sqipeal or lawsuit, I intend to seek not only injunctive and/or monetary relief related 
to this request, but to the extent permitted by law, injunctive and/or monetary relief based on the 
Department of Veteran’s Affairs patterns and/or practices of responding to FOIA requests in a 
marmer violative of the FOIA, as well as attorney fees and litigation expenses, and any other 
remedy/relief available at law. 

4. POINT OF CONTACT. 

As discussed above, please respond to this request within twenty (20) business days by mailing 
the CD to me at; 
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Albert Walsh 
P.O. Box 1285 
Laramie, WY 82073 

If you have any questions or concerns about this request, please do not hesitate to contact me by 
phone at 307-745-3626 or email at a\valsh@penceandmac.com. Thank you very much in 
advance for your assistance. 


Sincerely, 

Pence and MacMillan LLC 


Albert K. Walsh 
P.O. Box 1285 
Laramie, Wyoming 82073 
Telephone: 307-745-3626 
Fax: 307-745-8669 


awalsh@penceandmac.com 
VA Accreditation # 45484 
Wyoming State Bar #7-5869 


AKW/af 
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Department of Veterans Affairs 


OMB Control No 2‘X0^321 
Respondent Burden; 5 Minutes 
Expiration Date: 02/2S/2022 


VA DATE STAMP 
(DO NOT WRITE IN THIS SPACE) 


APPOINTMENT OF INDIVIDUAL AS 
CLAIMANT'S REPRESENTATIVE 


IMPORTANT: Please read iltc Privacy Act und Respondent Burden on Page 2 belure completing the form. 


NOTE: If you prefer to have a veterans service organizalion assisi you v/ilh your claim Instead of an Individual please complete VA Form 21-22. 

Appointment of Veterans Service Organization as ClaimanCs Representative. When completed you can mail or fax this fomi to the appropriate Inlakc 
center address sho^vn on page 3. VA forms are available at vAw.vn.gov/vafQrms. 


SECTION I: VETERAN’S INFORMATION 


NOTE: You can o/t/rer complete Iho lorm online or by lianU. if compicfed by hard, pnni the information roquested in Ink. neatly, ond loglbly to expedite procasilng of Ute form. 


1. VETERANS Ny\ME (hint. Sruidlv initiaf. Loji) 


H 

0 

ward 



□ 0 [w 

h i 

t t e 

c a 

r 


Z VETERAtrS SOCIAL SECURITY NUMSER (SSN} 


3. VA file NUMSER 0/uffpintthU’i 


9 6 


S VETERA.VS SERVICE NUMBER fJ/arricacI^} 


4. VETERAN’S DATE OF BIRTH 

Month 


Year 


6. BRANCH OF SERVICE 
Q ARMY [x] NAVY Q AIRFORCE Q MARINE CORPS □ COASTGUARD 
n OTHER (yAYCi/V/ 


7 2 


7 VETERAN’S JitAlUNG ADDRESS [Swuber and slrtvt ormral route, city or P.O.. Suite •»»/»•) 


TTT 

SIrael ' 1 >5 

0 

0 


q| 

|u 
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r| 

It 
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ApiAint: Numccf 

Stale/Prcvuicc 






CjT/ 
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w 

Y 

Country 

U 

s 

ZIP CcddPoatal Code 

8 

2 

0 

0 

9 ~ 

8 

3 

8 

0 



a.'/ETERAN’S TELEI 

307-630-0136 

PHOf 

IS NUMBER {lnchufr.-{ 

IatuC 

\KJet 

D VETERAN’S EMAIL AC 

robwhittQcar(2qni 

)ORE 

lail 

SS/r. 

.co: 

fpUiUh 

n 

Uj 



SECTION II: CLAIMANTS INFORMATION (If other than veteran) 

10 CLAJUAftrS NAME (Ftnt. ShtLile Initial. Lasii 



1 



a 








No & 

StaMii 
AebUmt Murttar 

Slate/Prcvmcc 


Cc'/ 


Country 


ZIP Ccde'PostaJ Code 


12 CLAl.MANT^ TELEPHONE NUMBER r/«c/.W<-vlmi f’«/.•; ^3 CLAIMANT’S EMAIL ADDRESS /r 


14 RELATIONSHIP TO VETERAN 


SECTION ill: SERVICE ORGANIZATION INFORMATION 


15A. NA>^E OF INOr/lDUAL APPOINTED AS REPRESENTATIVE 

Alberc K. Waish 


15B. INDIVIDUAL IS rcAcci ofpntfnch’ i^>x/ 

raATTOa.'ISY n agent fl INDIVIDUAL PROVIDIHG REPRESENTATION [-] SERVICE ORGANIZATION REFRESENTATIVEI.VLy5 <. 0 !-««aH/.)..fc/<.lr) 
I—I UNDER SECTION 14 630 f*.VAV ntyMim/ 

h\‘law. iir»« fctp'ir.'J m Ihnis lA.t utkl / " IJ. . . 


•INDIVIDUALS PROVIDING REPRESENTATION UNDER SECTION 14.630 

(Skip to Item 18, if the box for-Individual Providing Representation Under Section 14 .630'* was not checked in Hem 158) 


Tl»c oppointmcni of the individual named in Iicin I5A (the rcprcicniativc) auihoriic:? dial person to represent the individual named in Item I or 10 for a particular claim 

pursuant to the provisions of 38 CFR 14 630 By our siunaturcs hclo^v. uc. the rcprcf^tntaiivc .ind the vctcran/elaimant. atrcsi that no comiicnsaiion will be charged by or 
paid to the individual named in Item I5A 


16A SIGNATURE OF REPRESENTATIVE NAMED IN ITEM ISA 


168. DATE OF SIGNATURE iUM 1*0 } } } >/ 


17A SIGNATURE OF INDIVIDUAL NAA4ED IN ITEM 1 OR 10 


178. DATE OF SIGNATURE (MU 1)0 mY) 


18. ADDRESS OF INDIVIDUAL APPOINTED AS CLAIMANTS REPRESENTATP7E (\ titiiber ami ureei nr rural route, city or P.O.. State, and ZIP code) 
501 E. Garfield ST, Laramie, WY 62073 


VAFORM 

FEB 2019 


SUPERSEDES VAFORM 21-22a. AUG2Qt5 


Pago 1 
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VETERANS SOCIAL SECURITY NO. 

9 

9 

6 

4 

1 




jN.iNtiORau-ribN-'>' . j 



19. AUTHORIZATION FOR REPRESENTATIVES ACCESS TO RECORDS PROTECTED BY SECTION 7332, TITLE 38, a8.C. - 
Unless I check the box below, 1 do net colhorue VA to disclose to the tndiridual named |n Item ISA any records (hal may be m my file relating to ircatnient for dtvg 
abuse, elcohoiian or alcohol abuse, infection with the human Immunodefictcncy virus (HIV), or sickle cell aitanta. 


I anthorixe the VA fiidUty having custody of my VA claimant records to disclose to the individual named in Item ISA all treatment records 
relating to drug abuse, alcoholism or alcohol abuse, infection with (he human immunodeficten^ virus (HIV), sickle cell anemia. 
Redisclosure of these records my representative, other than to VA or the Court of Appeals for Veterans Claims, is not authorized without my 
further written consent This authorization will remain in effect until tlu earlier of the following events: (1)1 revoke this authorization filing 
a written revocation with VA; or (2) I revoke the appointment of the individual named in Item I5A, either by explicit revocation or the 
appointment of another representative. 

20. LIUITATION OF CONSENT. My consent in liem 19 for the disclwurc of rdcoids rrianng to treatment for dnig abuse, alcoholism or alcohol abuse, infection 

wrdi the human tmmtmodeficienqr virus (HIV), or sickle cell anemb is limited as follows: 

i 


21. AUTHORiZAlnON FOR REPRESENTATIVE TO ACTON CLAIMANTS BEHALF TO CHANGE CUUMANTS ADDRESS -- 

Unless I check the box below, I do not emhorue the mdivtduol named in Item ISA to act on my behalf to change ny address in my VA records. 

HI I authorize the individual named in Hem ISA to act on my behalf to change ray address in my VA records. This authorization docs not extend to 
any other individual with out ray further wrinen consent This authorization will remain in effed until the earlier of the following events: (1) I 
revoke Ihb authorization by filing a written revocation with VA; or (2) I revoke the appointment of the individual named in Item I5A, either by 
explicit revocation or the appointment of another representaUve. 

_ CONDITIONS OF APPOINTMENT ___ 

L the person named in Item I or 10, hereby appoint the individual named hi Item I3A as my rcfuesentative to prepaittpresenu and prosecute my 

claims for any and all benefits from the Depanmem of Veterans Affairs (VA) based on the service of the veteran named in Item 1. Ifihc intUvidual 
named in Item 13A b an accredited agent or attorney, the scope of representation provided before VA may be limited l^ the agojt or attorney as 
Indicated below in Item 23. If the individual Indicated in Item ISA b providing representation under 14.630. such representation b limited to a 
ponlcular clahn only. I author VA to release any and all of my records (other than as provided in Items 19 and 20) to that Individual appointed as 
my representative, and if the individual In Item I5A b an accredited agent or attorney, thb aulhortzalion includes the followlnglridividually named 
administrative employees of roy rtpresentative: 


Sfaned and acetpted subleet to the forcgoloa^ndHions, 


22ASIGNATUI 




22S. DATE OF SIGNATURE (M/ M^YYTrj 

mtoraltoknty. Ais l^oxter qf c^tornt. 


23. UBOTATIOHS ON REFRESEN WnON - AGENTS OR ATTORNEYS ONLY {Unim Umittd hy an agent oraii 

prtyiomfy exWhtg powers efattorney) 


'tr qf aftomey revokes all 



PW^TY: The severe penalties which include fine or irapriscamenL or both, for the willful submission of any catemem of a material fact, knowina it 
to be alse or for mg ftaudulent acceptance of aitv paymcrti Co which you are not ottirled, I ^ 


PRIVACY ACT NOTICE: VA nc* ditcloco faifomsdoa co llect e d on thb fbna to any mctob other than atut bai been udanhed the Ptivecy Act of 1974 or Title 38. Code of 

Fo^d Regoladoal^ far rostise am CIa, dvtl or criminaJ tow aiBantxam. ccaycn i caal conanaaicaooot. epldcmfolosical or lescsieh sta£e«. ibo coUeetraa of laoacy owed to the 
l&atcd States, Imsawab wHchtfceURitedSBm bapany or h»aaui»ea,iheadtoioi«rti»onofVA|aosntm»8adddiYay of VA bcpafiM. yr ri ftarien of ^ T»^ r*TTH 

as IdcnoSc d fa tho VA ayAeni of rccordi. 58VA2iy22/38. Compeomna. Pemi oo . g do cad oo. aad VoeatiooaJ lUhabtlitidoa and Employment Recerda -VA in the 

Pol^ Regtstff. Year obUgssoa to rapond b wduntaty. However, fiutora to respond provide ibo requoted bfomiaDoo could I mp e d e the rcoosnhioa of yocr lepreaaaaiivo ond^ 
of 6 s c l ot atl e record Eacqe for mfbcmaiioa protec te d by 31 U.S.C. 7332, your reprtacmativo b not prohibited ftom redbdosins records. The respooaci you tubmt an 
coosideitd coaCdectld (38 U3.C. 5701). Infbmtadoatsbminedbtub^tovcriflcaiioaihnsi^ceinpttan'cnatehinspiosTaiaswhhoihcragcsidos. 

R£SPOhl)ENTBtJRI)CNi WenecdthiibfixTnatioatoftoecnaothetadtvidttebippotatcdbyciaiauixu toactonihdr bchairm thept»pi«maa, c- 

VA bendlta (38 U3.C 5902,5903, and 5904) and for those iadividaab to ftcetplappoiaasem. Wo will also use the lafcnaarioo to reriiy cooson rbrdbdoaaoofyAtcocrdsiotheaapo&rcd 

represcataiive (38 USr. 5701(b) and 7332) Title 38, United Stales Code, aaowi ui to ask (br thb iafcnsation. Wc cahnalc (hat cblmants and intfividuab ii n ^| "TTil 6r of 

rep^tat ka wfll cash cetd an ovtnsBofSmmntam review the tmmtftions. fad the tafennaica aad cctnplctc thb fecm.VA cannot cc^ 

vand 0M B coaaolBgnbcrbasplaycd. You are cot fttiurrcd to respond ton concowo of toforeutioa ifihbhumberbooidupbyed. A Valid 0MB coaoolmtmber can bo located on the 
Iracrnct Paged tngUT8iaIfl>gp>/puMbAJoi^ If desired, you esneafj 1400^7*1000 to get infbmutieaoawbcrB to tend coewnotts or su8scsr»ss about dtb form. 


VA Form 21-223, FEB 2019 


Page 2 


W 0034 









































t 


Case 2:19-cv-00164-SWS Document 1 Filed 08/08/19 Page 46 of 58 



DEPARTMENT OF VETERANS AFFAIRS 
VA Records Management Center 
4300 Goodfellow Blvd., Bldg. 104 
St Louis, MO 63120 


May 13,2019 

PENCE AND MACMILLAN LLC 
ALBERT WALSH 
P.O. BOX 1285 
LARAMIE, WY 82073 


In reply, refer to: 
376/LAB 

File Number: 9964 

HOWARD WHITTECAR 


Re: Privacy Act Request 
To Whom It May Concern: 

This letter acknowledges receipt of your request for a copy of your or your client’s Department 
of Veterans Affairs (VA) claims file or information contained therein, including service 
treatment records. 

We have considered your request under both the Freedom of Information Act (FOIA), 5 U.S.C. 
§552 and the Privacy Act of 1974, 5 U.S.C. §552a. For the reasons outlined below, we are 
continuing to process your request under the Privacy Act; however, it is denied under FOIA. 

Privacy Act 

• The Privacy Act provides that records maintained by a federal agency about an individual 
that are retrieved by that individiiaPs name or other unique Identifier are confidential and 
may not be disclosed without the consent of the individual, unless one or more of twelve 
exceptions applies. 5 U.S.C. §552a(b). Generally, an agency shall provide an individual 
access to his or her record upon request. 5 U.S.C. §552a(d)(l). 

• Unlike the FOIA, the Privacy Act does not impose a time for agency responses to access 
requests. Nonetheless, we generally process requests on a first in first out basis. Your 
request will be processed as soon as practicable. 

• Should any portion of your request be denied, you will receive written notice and the 
reasons for any such denial. 

• Pursuant to VA regulations implementing the Privacy Act access provision, you may file 
an administrative appeal only if you receive a written denial of your request from this 
office. 38 C.F.R. § 1.580. Neither the Privacy Act nor VA’s implementing regulations 
provide a right of action based upon a theory of constructive denial. Sussman v. DQJ. 
No. 03-3618, 2006 WL 2850608, at *5 (E.D.N.Y. Sept. 30, 2006). 

Initial Agency Decision under FOIA 
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Page 2 

File Number: ?964 

WHITTECAR, HOWARD 

• We have also thoroughly considered your request under the FOIA which provides that an 
agency must disclose federal records upon request unless one or more of nine statutory 
exemptions applies. 5 U.S.C. §552(b). Your request for a named Veteran’s VA claims 
file is denied under FOIA Exemption 6. 

• FOIA Exemption 6 protects records the release of which would lead to a clearly 
unwarranted invasion of a living individual’s personal privacy. 5 U.S.C. § 552(b)(6). 

• Living Veterans have an obvious privacy interest in their VA claims files that include 
social security numbers; dates of birth; and, financial, educational and medical 
information. The public disclosure of such information would constitute a clearly 
unwarranted invasion of personal privacy. You have not identified and we do not find 
that public interest outweighs the privacy interest of a living Veteran in the information 
maintained in his or her VA claims records. Accordingly, the VA claims file you 
requested is denied under FOIA Exemption 6. 

■ We find that the information you seek is not reasonably segregable, e.g. the file cannot be 
effectively redacted to protect the privacy interest because your request seeks information 
about a named Veteran. 

• While we understand your personal interest in the requested records, the Supreme Court 
has held that a requester’s rights under the FOIA are neither increased nor decreased by 
the &ct that he claims an interest in the requested records greater than that shared by the 
average member of the public. NLRB v. Sears. Roebuck & Co.. 421 U.S. 132, 143n.l0 
(1975). Release to one individual under FOIA is release to all. 

• For the reasons outlined above, your request is denied under FOIA. 

• If you disagree with the determinations made in this response, please be advised you may 
appeal to the VA, Office of General Counsel. Appeals may be submitted electronically to 
their electronic appeal mailbox, ogcfoiaaDpeals@va.gov or mailed to the following 
address: 


Office of General Counsel (024) 

Department of Veterans Aflbirs 
810 Vermont Avenue NW 
Washington, DC 20420 

If you should choose to file an appeal, your appeal must be postmarked or electronically 
submitted no later than ninety (90) calendar days from the date of this letter. Please 
include a copy of this letter with your written appeal and clearly state why you disagree 
with the determinations set forth in this response. 
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File Number: 9964 


WHITTECAR, HOWARD 

You may also seek assistance and/or dispute resolution services for any other aspect of 
your FOIA request, excluding the release determination, from VHA’s FOIA Public 
Liaison and or Office of Government Information Services (OGIS) as provided below: 


Office of Government Information Services 

National Archives and Records Administration 

Room 2510 

8601 Adelphi Road 

College Park, MD 20740-6001 


E-mail: ogis@nara.gov 
Telephone: 202-741-5770 
Facsimile: 202-741-5769 
Toll-free: 1-877-684-6448 


VA FOIA Public Liaison 
John Buck 

Acting Director, VA FOIA Service 


E-mail: vacofoiaservice@va.gov 
Telephone: 1-877-750-3642 
Facsimile: 202-632-7581 


810 Vermont Avenue, NW (005RIC) 

Washington, DC 20420 

Thank you for your interest in the Department of Veterans Affairs. Customer service is very 
important to us. If you have questions regarding this letter, please call the VA National Call 
Center at 1-800-827-1000 and refer to the assigned case number. 

Sincerely yours. 

Records Management Center Director 
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ALFRED M PENCE (1905-I9S0) 

GEORGE J. MILLEIT (1913-2003) 

GREG A. VON KROSIOK. P.C 
NL GREGORY VVEIS2.P.C* 

DEVON O-CONNELU P.C* 

REBECCA A. LEWIS* 

MEGAN 0 VERM ANN G0ET2, P.C* 

JODI D. SHEA. P.C. 

COLE N.SHERARD. P.C 

DUSTIN J. RICHARDS* 

ISAIAH R. CROSS 
ALBERT K. WALSH 
MICHAEL J. PETERS*^ 

H.M. -HOKE- MACMILLAN. RETIRED 
BECKY KLEWT MACMILUNt. OF COUNSEL 
PAUL D. SCHIERER, RETIRED 
JEFFREY A. DONNELL, DISTRICT COURT JUDGE. 


Pence 

MasMillaNuc 

Gilbboration. Perspective. Experience. 

ATTORNEYS AT LAW 



). OF COUNSEL 


OFFICES LOCATED IN: 
LARAMIO, WYOMING 
SHERIDAN. WYOMING 
CHEYENNE, WYOMING 
STEAMBOAT SPRINGS, COLORADO 

SENDER’S ADDRESS: 

501 EAST GARFIELD ST. 
LARAMIE WYOMING 82070 
P.O. BOX 1285 
LARAMIE WYOMING 82073-1285 
0:307-745-3626 
F; 307-745-8669 
W1VW.PENCEANDMAC.COM 
AWALSH@PENCEANDMAC.COM 


• ALSO AOXOTTED IN COLORADO 
• ALSO ADJUmCD IN AJUZONA 
«ALSO AOMITTEO IN NEBRASKA AND OKLAHOMA 


FAX 


TO: Departmentof Veterans’Affairs 

FOIA Public Liaison - ATTENTION: Diane Cook 
FAX NO.: 202-632-7581 

From: Amber Ferguson, Paralegal to Albert K. Walsh 

Date: 05/20/2019 

RE: Follow up regarding Freedom of Information Act Request Denial 


DOCUMENT(S) ENCLOSED: 

NUMBER OF PAGES: 

Letter and attachments from Mr. Walsh 

12 




PAGES TRANSMITTED (including cover sheet): 13 
COMMENTS: 


XXXX Original will not follow _ Original will follow by: US mail w/ fee 

_Please call upon receipt _ Response need by:_ 

_For your approval/suggestions _ Also sent by e-mail 

CONFIDENTIALITY APPLIES IF THIS BOX IS CHECKED: 1>0 

The information contained in this facsimile message is information protected by attomcy-clicnl and/or the attomey/work product 
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ALFRED M. PENCE (1905-1980) 

GEORGE J. MULETT (1913-M03) 

GREG A. VON KROSIGK, P.C 
M. GREGORY WEISZ. P.C* 

DEVON O’CONNELL. P.C* 

REBECCA A. LEWIS* 

MEGAN OVERMANN GOETZ, P.C* 

JODI D. SHEA, P.C 
COLE N.SHERARD. P.C 

DUSTIN J. RICHARDS* 

ISAIAH R. GROSS 
ALBERT K. WALSH 
MICHAEL J. PETERS*^ 

H>L -VOKST MACMILLAN. RETIRED 
BECKY KLEMT MACMILLANt, OP COUNSEL 
PAUL D. SCHEERER, RETIRED 

JEFFREY A. DONNELL, DISTRICT COURT JUDGE. RETIRED, OF COUNSEL 


Pence 

Collaboration. Perspective. Experienoe. 

ATTORNEYS AT LAW 


OFnCES LOCATED IN: 
LARAMIE. WYOMING 
SHERIDAN, WYOMING 
CHEYENNE, WYOMING 
STEAMBOAT SPRINGS. COLORADO 

SENDER’S ADDRESS: 

SOI EAST GARFIELD ST. 
LARAMIE, WYOMING 82070 
P.O. BOX 1285 
LARAMIE, WYOMING 82073-1285 
a 307-745-3626 
F: 307-745-8669 
WWW.PENCEANDMAC.COM 
AWALSH@PENCEANDMACCOM 


• ALSO ADMrnVO M OOUSUDO 
♦ ALSO ADiOnVD IN AIUZONA 
•ALSO ADMimD M KEDOASKA AND OKLAHOMA 


May 20,2019 

Department of Veterans’ Affairs 

FOIA Public Liaison - ATTENTION: Diane Cook 

FAX: 202-632-7581 

RE: Follow up regarding Freedom of Information Act Request Denial 

Veteran: Howard R. Whittecar 

Veteran’s VA File No: 9964 

Veteran’s Social Security Number 9964 

To Whom it May Concern: 

The Veteran Howard R. Whittecar appointed me as his representative to assist with his claim for 
VA benefits. In that capacity I submitted a Freedom of Information Act Request, along with VA 
Form 21-22a seeking a copy of all documents contained in any VA claims folder for any of 
Veteran's VA claims. This request was submitted so I may properly advise the Veteran regarding 
his most recent denial letter. As I am sure you are well aware, the Veteran only has so much timB 
to decide whether to appeal. 

The FOIA request I submitted was denied and converted to a privacy act request I believe that 
denial was an error. Additionally, since there are no deadlines associated with a Privacy Act 
request, the Veteran would risk waiting for documents that may come too late for his appeal. 

This is a risk he cannot take. For these reasons, I request that the Department of Veterans Affairs 
respond to the original FOIA request and provide the requested documents in the manner 
requested by June 18,2019 in order to avoid the time and hassle of a FOIA appeal. 

For your reference, I have enclosed the initial FOIA request and the subsequent rfpniai letter. 
Thank you for your time and attention in this matter. 
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Sincerely, 

Pence and MacMillan LLC 



Albert K. Walsh 


P.O. Box 1285 
Laramie, Wyoming 82073 
Telephone: 307-745-3626 
Fax: 307-745-8669 
awalsh@penceandmac.com 
VA Accreditation # 45484 
Wyoming State Bar #7-5869 
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U.S. Department 
of Veterans Affairs 


General Counsel In Reply Refer To; IALG/024 

Washington DC 20420 OGCCase#: 134069 

July 1, 2019 

Albert K. Walsh 
Attorney at Law 
Pence and MacMillan, LLC 
P.O. Box 1285 
Laramie, WY 82073 

• RE: Howard R. Whittecar 

Dear Mr. Walsh: 

This letter is the final administrative decision issued under the Freedom of 
Information Act (FOIA), 5 U.S.C. § 552, in response to your appeal from the failure 
of the Department of Veterans Affairs (VA), Veterans Benefits Administration (VBA) 
Records Management Center (RMC) in St. Louis, MO to respond to your request. 

Your appeal is denied for the reasons outlined below under the FOIA 
and is remanded to the RMC for an initial agency decision under the Privacy 
Act. 



Procedural History 

Initial Request 

• On May 2, 2019, you submitted a request to the VA Evidence Intake Center 

for a copy of the above-named Veteran VA claims file (C-file). 

Initial Agency Decision 

• To date, the RMC has not provided you with an Initial Agency Decision to 

include the requested records. 

Appeal 

• On June 26, 2019, you appealed to our office advising that the RMC had not 

responded to your request for records. 
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Responsive Records 
• The above-referenced Veteran VA C-file 

Relevant Law 


We have thoroughly reviewed your submission under the provisions of the 
FOIA, which provides that federal agencies must disclose records requested unless 
they may be withheld in accordance with one or more of nine statutory exemptions. 
5 U.S.C. § 552(b). We have also reviewed your request under the provisions of the 
Privacy Act of 1974 Privacy Act of 1974, 5 U.S.C. §552a, and VA’s implementing 
regulations. 


Analysis 


FOIA 


With respect to the reasons for submitting your appeal, we note that the 
Supreme Court has held that a requester’s rights under the FOIA are neither 
increased nor decreased by reason of the fact that he claims an interest in the 
requested records greater than that shared by the average member of the public. 
NLRB V. Sears. Roebuck & Co. . 421 U.S. 132,143 n.10 (1975). Accordingly, your 
request for a copy of the Veteran’s VA C-file is denied under FOIA Exemption 6. 

FOIA Exemption 6 protects records the release of which would lead to a 
clearly unwarranted invasion of personal privacy. 5 U.S.C. § 552(b)(6). In United 
States Department of Justice v. Reporters Committee for Freedom of the Press. 

489 U.S. 749 (1989), the Supreme Court provided the following step-by-step 
analysis to determine when the exemptions apply to a case: (1) determine whether 
a personal privacy interest is involved; (2) determine whether disclosure would 
serve the public interest; and (3) balance the personal privacy interest against the 
public interest. The Veteran has a privacy interest in the information maintained in 
his VA C-file. VA C-files are part of a Privacy Act system of record identified as 
58VA21, 22, 28 - Compensation, Pension, Education, and Rehabilitation, which 
includes Veteran and beneficiary names, social security numbers, dates of birth, 
financial information, educational information, and medical records. The disclosure 
of such sensitive personal identifiable information (Pll) and personal health 
information (PHI) would clearly constitute an unwarranted invasion of the Veteran’s 
personal privacy. See Reporter’s Committee at 771 (the requester’s identity has no 
bearing on the merits of the request); Forest Serv. Employees for EvtI. Ethics v. 

U.S. Forest Sen/. . 524 F.3d 1021,1025 (9th Cir. 2008) (release to one is release 
to all); and, NARA v. Favish . 541 U.S. 157,174 (once information is disclosed it 
belongs to the public). 
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While the release of this information may be permissible if it would serve an 
articulable and significant public interest, you have not identified a public interest 
in the information contained in the Veteran’s VA C-file. Under the circumstances, 
the balance weighs in favor of protecting the Veteran’s privacy interest in his VA 
records. We find that records you seek are protected from disclosure under FOIA 
Exemption 6. The FOIA requires that we consider whether information that is 
subject to withhold under FOIA Exemption 6 can be redacted. Unfortunately, 
because your request relates to a named individual, there is no way to redact the 
responsive record and protect the Veteran’s privacy. Accordingly, your appeal 
under FOIA is denied. 

Privacy Act 

The Privacy Act provides that an agency shall "upon request by any individual 
to gain access to his record or to any information pertaining to him which is 
contained in the system, permit him and upon his request, a person of his own 
choosing to accompany him, to review the record and have a copy made of all or 
any portion thereof in a form comprehensible to him, except that the agency may 
require the individual to furnish a written statement authorizing discussion of that 
individual’s record in the accompanying person’s presence”. 

VA’s regulations implementing the Privacy Act provide that “upon denial [of] a 
request [for access or amendment] under 38 CFR 1.577 or 1.579, the responsible 
Department of Veterans Affairs official or designated employee will inform the 
requester in writing of the denial, cite the reason or reasons and the Department 
of Veterans Affairs regulations upon which the denial is based, and advise that 
the denial may be appealed to the General Counsel." 38 C.F.R. §1.580. 

You a provided a consent form, signed by the Veteran authorizing VBA to 
disclose the VA C-file to you for purposes of pursuing claims of entitlement to 
benefits administered under Title 38 of the United States Code by the Secretary of 
Veterans Affairs. As noted above and in your appeal, RMC has not responded to 
your request. 

We find that your appeal is premature inasmuch as you have not received a 
written denial of your request. 38 C.F.R. §1.580. Accordingly, we are remanding 
your request back to RMC. That office should acknowledge receipt of your request 
if they have not already done so, and communicate to you a date upon which it is 
estimated that your request will be processed under the Privacy Act. Ultimately, if 
RMC denies your request, you should be advised of such in writing as soon as 
practicable and provided notice of your right to appeal any negative determinations 
to this office. 
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Conclusion 


For the reasons discussed above, your request for a copy of the above-named 
Veteran VA C-file is denied under the FOIA. 

However, your request is being remanded back to the RMC for a decision 
under the access provision of the Privacy Act and VA’s implementing 
regulations. The RMC will provide vou with a copy of the C-File under the 
Privacy Act. 


Mediation/Appeal Rights 

This final agency decision concludes the administrative processing of your 
requests referred to above. As part of the 2007 FOIA amendments, the Office 
of Government Information Services (OGIS) was created to offer mediation 
services. Similarly, as part of the FOIA Improvement Act of 2016, VA established 
a FOIA Public Liaison to offer mediation services. Both OGIS and the VA Public 
Liaison will assist in resolving disputes between FOIA requesters and VA as a non¬ 
exclusive alternative to litigation. Using OGIS or the VA FOIA Public Liaison does 
not affect your right to pursue litigation. You may contact OGIS or the VA Public 
Liaison in any of the following ways: 

Office of Government Information Se 
National Archives and Records Admi 
Room 2510 
8601 Adelphi Road 
College Park, MD 20740-6001 

VA FOIA Public Liaison 
John Buck 

Acting Director, VA FOIA Service 
810 Vermont Avenue, NW (005R1C) 

Washington, DC 20420 

With respect to any information denied to you by this final agency decision, 
the FOIA requires us to advise you that if you believe the Department erred in this 
decision, you have the right to file a complaint in an appropriate United States 
District Court. 


irvices E-mail: OQis@.nara.Qov 
inistration Telephone: 202-741-5770 
Facsimile: 202-741-5769 
Toll-free: 1-877-684-6448 


E-mail: vacofoiaservice@va.qov 
Telephone: 1-877-750-3642 
Facsimile: 202-632-7581 


Sincerely, 

Vl\. 

Sonya M. Cromwell 

Chief Counsel, Information & Administrative Law Group 
cc: Richard Ivy, FOIA/PA Officer - VA Records Management Center 
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